
 

 

No. 16-3076 
No. 16-3570 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT  
NOVELIS CORPORATION, Petitioner – Cross-Respondent, 

 

JOHN TESORIERO, MICHAEL MALONE,  

RICHARD FARRANDS, AND ANDREW DUSCHEN, Intervenors, 

 

v. 

 

NATIONAL LABOR RELATIONS BOARD, Respondent – Cross-Petitioner, 

 

UNITED STEEL, PAPER AND FORESTRY, RUBBER, 

MANUFACTURING, ENERGY, ALLIED INDUSTRIAL & SERVICE 

WORKERS INTERNATIONAL UNION, AFL-CIO, CLC, Intervenor. 

ON PETITION FOR REVIEW AND CROSS-APPLICATION FOR 

ENFORCEMENT OF A DECISION OF THE NATIONAL LABOR 

RELATIONS BOARD 

DEFERRED APPENDIX VOLUME II (A-0239 – A-0484) 

Kenneth L. Dobkin 

NOVELIS CORPORATION 

3560 Lenox Road 

Suite 2000 

Atlanta, GA 30326 

Telephone:  404-760-4000 

Facsimile:   404-760-0137 

ken.dobkin@novelis.adityabirla.com 

 

Kurt A. Powell  

Robert T. Dumbacher 

HUNTON & WILLIAMS LLP 

Bank of America Plaza, Suite 4100 

600 Peachtree Street, NE 

Atlanta, GA  30308 

Telephone:  404-888-4000 

Facsimile:   404-888-4190 

KPowell@hunton.com 

RDumbacher@hunton.com 

Counsel for Petitioner/Cross-Respondent Novelis Corporation 
 

  

Case 16-3076, Document 169, 05/04/2017, 2027444, Page1 of 248



1 

 

TABLE OF CONTENTS – VOLUME II 

DOCUMENT(S) APPENDIX PAGE(S) 

Selected Pages from ALJ Hearing Transcript, September 

8-12, 2014 (within original page range pp. 1155 - 1903) 

 

A-0239 – A-0321 

Selected Pages from ALJ Hearing Transcript, September 

29-October 2, 2014, (within original page range pp. 1904 

- 2837) 

 

A-0322 – A-0451 

Selected Pages from ALJ Hearing Transcript, October 20-

23, 2014 (within original page range pp. 2838 - 3187) 

 

A-0452 – A-0484 

Case 16-3076, Document 169, 05/04/2017, 2027444, Page2 of 248



In The Matter Of:
NOVELIS CORPORATION and

USP&FRMEAI & Service Workers Int Union

Vol. 7

September 08, 2014

Burke Court Reporting, LLC

1044 Route 23, Suite 316

Wayne, NJ 0747

(973) 692-0660

Original File Novelis vol 7.prn

Min-U-Script® with Word Index

A-0239

Case 16-3076, Document 169, 05/04/2017, 2027444, Page3 of 248



 -  Vol. 7
September 08, 2014

Page 1223

 1  A   I do, yes.
 2  Q   And who would that be?
 3  A   Jamie Moltrup and Michael Clark, I believe.
 4  Q   What when did Mr. Moltrup sign his card?
 5  A   December 22nd 2013.
 6  Q   Now Mr. Burton, did you witness the individuals sign the

 7   cards on the date indicated?
 8  A   Yes.
 9       MS. ROBERTS: I’d like to offer General Counsel’s exhibit

10   48.
11       MR. POWELL: No objection.
12       JUDGE ROSAS: General Counsel’s 48 is received.

13       (General Counsel’s GC-48 received in evidence)
14       MS. ROBERTS: I have no further questions for this

15   witness.
16       JUDGE ROSAS: Charging Party?
17       MR. MANZOLILLO: No, Your Honor.
18       JUDGE ROSAS: Respondent?
19       MR. POWELL: Jencks?
20       MS. ROBERTS: I’m providing Respondent a three page

21   affidavit.
22       JUDGE ROSAS: Let’s go off the record.
23       (Whereupon, a brief recess was taken)
24       JUDGE ROSAS: On the record.
25   Cross examination?
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 1       CROSS EXAMINATION
 2       BY MR. LARKIN: 
 3  Q   Mr. Burton, who’s your crew leader?
 4  A   Michael Clark.
 5  Q   The same as -- was he your crew leader during the union

 6   campaign?
 7  A   Excuse me?
 8  Q   Was he the same crew leader as your crew leader during the

 9   union campaign?
10  A   Yes.
11  Q   Who’s your associate leader?
12  A   Scott --
13       MR. MANZOLILLO: I’m just going to object to relevance of

14   this line of questioning.
15       JUDGE ROSAS: Give him some leeway.  Overruled.

16       THE WITNESS: Scott Brown.
17       BY MR. LARKIN: 
18  Q   Was he the same associate leader you had during the union

19   campaign?
20  A   Yes, I believe so.
21  Q   And who’s your manufacturing unit manager?
22       MS. ROBERTS: Objection, Your Honor.  This is beyond the

23   scope of direct.
24       JUDGE ROSAS: Overruled.
25       THE WITNESS: David McCloud.
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 1       BY MR. LARKIN: 
 2  Q   David McCloud?  And was Mr. McCloud your manufacturing

 3   unit manager, during the course of the campaign?
 4  A   Yes.
 5  Q   You testified on direct that you obtained a number of

 6   union authorization cards from your coworkers.  Do you remember

 7   that?
 8  A   Yes.
 9  Q   Did you keep any documentation regarding who you got to

10   sign a card?  Like a list or some other writing?
11  A   No.
12  Q   To whom did you give the union authorization cards in

13   General Counsel’s exhibit 48, after they were signed?

14  A   Everett Abare.
15  Q   Do you know what Mr. Abare did with the cards after you

16   gave them to him?
17       MS. ROBERTS: Objection.
18       JUDGE ROSAS: Sustained.
19       MR. LARKIN: On what grounds?
20       JUDGE ROSAS: Speculation.
21       MR. LARKIN: I’m asking him if he has knowledge of what

22   Mr. Abare --
23       JUDGE ROSAS: If you know.
24       MS. ROBERTS: That wasn’t the question.
25       JUDGE ROSAS: Okay.  If you know.
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 1       MR. LARKIN: Do you know?
 2       THE WITNESS: I believe he gave them to USW

 3   representation.
 4       BY MR. LARKIN: 
 5  Q   You believe that?  Did you see him do it?
 6  A   No.
 7  Q   So you don’t know?
 8       MS. ROBERTS: Objection, he asked --
 9       JUDGE ROSAS: Sustained, sustained.  He said no.  Please.

10   He said no.  Next question.
11       BY MR. LARKIN: 
12  Q   Now, you recall giving an affidavit to the NLRB in this

13   case, correct?
14  A   Yes.
15  Q   And in that affidavit you list the names of people from

16   whom you claim to have solicited cards, do you remember that?

17  A   Very -- yeah, a little bit
18  Q   Do you remember giving an affidavit to the NLRB as part of

19   this case?
20  A   Yes.
21  Q   And do you remember as part of your affidavit you listed

22   the names of people from whom you claim to have solicited

23   authorization cards?
24  A   Yes.
25  Q   Now, were you shown the authorization cards for those
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 1   people before you signed your affidavit?
 2       MS. ROBERTS: Objection, Your Honor.  That’s beyond the

 3   scope of direct --
 4       JUDGE ROSAS: Overruled.
 5       MS. ROBERTS: -- a document that’s not in evidence.

 6       JUDGE ROSAS: Overruled.  You can answer.

 7       THE WITNESS: Could you repeat the question, please?

 8       MR. LARKIN: Were you shown the authorization cards of the

 9   people whose names you attested in your affidavit to having

10   witnessed?  Were you shown those cards before you signed your

11   affidavit?
12       THE WITNESS: Yes.
13       BY MR. LARKIN: 
14  Q   Were you shown any other authorization cards, besides the

15   ones of the names contained in your affidavit, before you

16   signed your affidavit?
17  A   No, not that I recall.
18  Q   So someone had separated out the cards mentioned in your

19   affidavit for you to review?
20       MS. ROBERTS: Objection, assumes facts not in evidence.

21       JUDGE ROSAS: I’m going to sustain the objection.  Lack of

22   foundation at least.  I’m not following your thought sequence

23   here.  Okay?  We’ve got General Counsel’s 48 and --

24       MR. LARKIN: We have -- yes, Your Honor.  I’m not asking

25   right now about General Counsel’s 48.
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 1       JUDGE ROSAS: And I understand that we’re talking about an

 2   affidavit and having been shown cards.  So let’s try it again.

 3       BY MR. LARKIN: 
 4  Q   Who showed you the authorization cards that you describe

 5   having witnessed in your affidavit?
 6       MS. ROBERTS: Objection.  Again, it’s about a document

 7   that’s not in evidence; his affidavit.
 8       JUDGE ROSAS: Overruled.
 9       MS. ROBERTS: Beyond the scope of direct as well.

10       JUDGE ROSAS: Overruled.  You can answer.

11       THE WITNESS: The NLRB representative showed me.

12       BY MR. LARKIN: 
13  Q   Do you remember who it was?
14  A   No, I do not.
15  Q   Do you remember if anyone else was present besides the

16   NLRB agent?
17  A   Yes.
18  Q   When you were given your cards -- I’m sorry.  I didn’t

19   mean to talk over you.  Let me repeat the question so we get it

20   good.  Do you remember if anyone else was in the room with you

21   and the NLRB agent when you reviewed the authorization cards

22   that you attest to in your affidavit?
23  A   Yes.
24  Q   Who else was in the room?
25  A   Jack.
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 1  Q   Who’s Jack?
 2  A   Jack Bangermont (ph).
 3  Q   And who is that?
 4  A   The USW representative.
 5  Q   Was anyone else in the room?
 6  A   Not that I recall, sir.
 7  Q   Was the name of the board agent Patricia Petock?

 8       MS. ROBERTS: Objection, Your Honor, again.  Now he’s

 9   getting into his -- objection to relevance.  Objection beyond

10   the scope of direct.
11       JUDGE ROSAS: I’ll allow him to get the names since he’s

12   come this far.  Go ahead.  You can answer if you know.

13       THE WITNESS: I don’t recall her name, no.
14       BY MR. LARKIN: 
15  Q   Do you have any independent recollection of the identities

16   of the people that you claim to have solicited cards from,

17   independent of the meeting you just described in which this

18   preselected group of cards was shown to you?
19       MS. ROBERTS: Objection to vague.
20       JUDGE ROSAS: I’m sorry.
21       MS. ROBERTS: Objection, vague.
22       JUDGE ROSAS: Overruled.  You can answer.

23       THE WITNESS: Could you repeat the question, please?

24       MR. LARKIN: Do you have any independent recollection of

25   having obtained authorization cards from the individuals whose
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 1   names are in your affidavit, besides having reviewed the cards,

 2   when they were grouped together for your review, before you

 3   signed your affidavit?
 4       THE WITNESS: I’m not really understanding what you’re

 5   asking me.
 6       BY MR. LARKIN: 
 7  Q   In other words, do you recall on your own the identities

 8   of the people that you solicited cards from or did you need

 9   help in the form of --
10  A   Okay.
11  Q   -- seeing the actual cards, before you could remember that

12   you solicited authorization cards from them?
13  A   No, I recall.
14  Q   You recall all on your own?
15  A   (No audible answer)
16       MS. ROBERTS: I’d like to note the witness --

17       JUDGE ROSAS: I’m sorry?  You object?
18       MS. ROBERTS: I just want to note his response, because it

19   was --
20       JUDGE ROSAS: Which was you were saying yes?

21       THE WITNESS: Yes.
22       JUDGE ROSAS: Okay.
23       THE WITNESS: There was very few of them.

24       BY MR. LARKIN: 
25  Q   Now, when you approached employees about signing an
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 1   authorization card, did you get questions about what the card

 2   meant?
 3  A   Yes.
 4  Q   Would you answer those questions?
 5  A   I did in a manner of asking them to read the front and

 6   back of the card.
 7  Q   Did you answer their questions?
 8       MR. MANZOLILLO: Asked and -- objection, asked and

 9   answered.
10       JUDGE ROSAS: You can respond to that as yes or no.

11       THE WITNESS: What was the question again, please?

12       MR. LARKIN: Did you answer the questions that you

13   reviewed about what the cards meant?
14       THE WITNESS: I answered it in a manner of telling them to

15   read the front and back of the card before signing it.  That’s

16   how I answered their question.
17       BY MR. LARKIN: 
18  Q   So your answer to my question is yes?
19  A   Yes.
20  Q   Did you ever tell an employee that the purpose of signing

21   a card was for you -- for the employee to get more information

22   about the Union?
23       MS. ROBERTS: Objection, Your Honor.
24       JUDGE ROSAS: Overruled.  If you recall.
25       THE WITNESS: I don’t recall.
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 1       BY MR. LARKIN: 
 2  Q   You don’t recall or you never said anything like that?

 3       MS. ROBERTS: Objection, asked and answered.

 4       JUDGE ROSAS: Sustained.
 5       MR. LARKIN: Well, Your Honor, I don’t think that was

 6   asked and answered.  I asked him a question.  He said he didn’t

 7   recall.  I’m attempting to clarify whether he doesn’t recall or

 8   he recalls never saying it.
 9       JUDGE ROSAS: I don’t want follow ups on that.  You can

10   rephrase.  You can rephrase and follow up, but the answer

11   stands.
12       BY MR. LARKIN: 
13  Q   Did you ever tell anybody that they needed to sign a union

14   card in order to attend a union informational meeting?

15       MS. ROBERTS: I’m going to object.  Asked and answered.

16       JUDGE ROSAS: Overruled.
17       THE WITNESS: No.
18       BY MR. LARKIN: 
19  Q   I’m sorry, what?
20  A   No.
21  Q   Did you ever tell an employee -- any employees that

22   signing a union card would not count as the person’s vote?

23       MS. ROBERTS: Same objection.
24       JUDGE ROSAS: Overruled.
25       THE WITNESS: No.
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 1       MR. LARKIN: I’d just like to -- just so that this day of

 2   this trial won’t be any longer than it is --
 3       MS. ROBERTS: Do we need to exclude the witness?

 4       MR. LARKIN: No, we don’t.
 5       MS. ROBERTS: Your Honor --
 6       MR. LARKIN: If I just asked a question that was so

 7   plainly different from the one that I just asked immediately

 8   before, how in the world is asked and answered an legitimate

 9   objection?  I think it’s a delay tactic.  I think it’s -- I
10   think she’s objected to every question that I’ve asked this

11   witness.
12       MS. ROBERTS: Your Honor, he --
13       MR. LARKIN: And --
14       MS. ROBERTS: I’m sorry.
15       MR. LARKIN: I’m finished.
16       MS. ROBERTS: Okay.  He asked the witness generally if he

17   told -- what he told employees that he solicited cards from.

18   He answered twice that he told them to read it.  So in that

19   respect, that question is answered, despite him asking it --

20       JUDGE ROSAS: Then I will suggest that if you all want to

21   continue to talking to each other by virtue of some kind of

22   redirected comment to me, which is meant to each other, try to

23   do a lot of it off the record, okay?  Because I don’t want to

24   waste my time.  Alright.  Let’s go.  Next question.
25       MR. LARKIN: Thank you.
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 1       MS. ROBERTS: Thank you, Your Honor.
 2       CONTINUED CROSS EXAMINATION
 3       BY MR. LARKIN: 
 4  Q   I’d like to direct your attention to General Counsel’s

 5   exhibit 48.  Have that in front of you, sir?
 6  A   Yes, sir, I do --
 7  Q   The very top of page one of General Counsel’s exhibit 48,

 8   reading across the page from left to right is what appears to

 9   be the front and back of a union card.  Do you see that?  The

10   front on the left and the back on the right?
11  A   Yes.
12  Q   Okay.  And the name on the front of that card is Scott

13   Bean, do you see that?
14  A   Yes.
15  Q   Okay.  Do you -- and you testified that you witnessed Mr.

16   Bean signing a union card?
17  A   Yes.
18  Q   This is the card that he signed?
19  A   Correct.
20  Q   Do you recall where you were when Mr. Bean signed this

21   card?
22  A   Yes.
23  Q   Where were you?
24  A   In the roll shop break room.
25  Q   Roll shop break room?
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 1  A   Correct.
 2  Q   Was anyone else with you and Mr. Bean in the roll shop

 3   break room when he signed this card?
 4  A   Not that I recall, no.
 5  Q   Now, there’s no marking in the bottom left hand corner of

 6   the card where there’s a space for witness initials.  You see

 7   that there, it’s blank?
 8  A   Yes.
 9  Q   Now, you -- so you didn’t initial this card?
10  A   No.
11  Q   Do you remember why you didn’t do that?
12  A   No, I do not remember why I did not initial that card.

13  Q   Are you sure that someone else didn’t witness Mr. Bean

14   sign his card?
15       MS. ROBERTS: Objection.
16       JUDGE ROSAS: Overruled.
17       THE WITNESS: Yes.
18       BY MR. LARKIN: 
19  Q   Yes, you’re sure?
20  A   (No audible answer)
21  Q   Bottom of page one appears to be an authorization card of

22   Mr. William Corey.   You see that?
23  A   Yes.
24  Q   And you witnessed Mr. Corey sign his card?
25  A   Yes.
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 1  Q   Do your recall where you were when Mr. Corey signed?

 2  A   Yes.
 3  Q   Where were you?
 4  A   The 72 inch mill break room.
 5  Q   Was anyone else with you and Mr. Corey in the 72 inch mill

 6   break room when he signed his card?
 7  A   No.
 8  Q   Just the two of you?
 9  A   Correct.
10  Q   And that’s your signature in the bottom left hand corner

11   of the card?
12  A   Yes.
13  Q   And -- oh, going over to the right of page one -- the

14   bottom right of page one, which appears to be the back of Mr.

15   Corey’s card, there’s some markings on the back there.   Do you

16   see those markings?  Looks like a -- some kind of scribble

17   there.
18  A   Yes.
19  Q   Do you know what that is?
20  A   Yes.
21  Q   What is that?
22  A   My initials.
23  Q   So you made that initial on the back of Mr. Corey’s card?

24  A   Yes.
25  Q   Going to page two.  The top left of page two, the card of
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 1   Mark Denny.  Did you witness Mr. Denny sign his card?

 2  A   Yes.
 3  Q   Do you recall where you were when Mr. Denny signed his

 4   card?
 5  A   Yes.
 6  Q   Where were you?
 7  A   Roll shop break room.
 8  Q   Was anyone else present with you and Mr. Denny in the roll

 9   shop break room when he signed?
10  A   Not that I recall.
11  Q   And is that your signature down on the bottom left of the

12   card?
13  A   Yes.
14  Q   And on the back of the card on the right hand side of the

15   page, is that your initials there?
16  A   Yes.
17  Q   Okay.  Middle of the page, Jamie Moltrup.  You witnessed -

18   - you testified you witnessed Mr. Moltrup sign his card?

19  A   Yes.
20  Q   Do you recall where you were when Mr. Moltrup signed?

21  A   Yes.
22  Q   Where were you?
23  A   In the bearing area break room, in the roll shop.
24  Q   Roll shop break room?
25  A   Yes.
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 1  Q   Was anybody else present with you and Mr. Moltrup when he

 2   signed his card?
 3  A   No.
 4  Q   And you didn’t initial this one either?
 5  A   No.
 6  Q   Do you recall why you didn’t do that?
 7  A   No.
 8  Q   Is this another card you gave to Mr. Abare, once you had

 9   collected it from Mr. Moltrup?
10  A   Yes.
11  Q   Did he -- did Mr. Moltrup sign on December 22nd of 2013?

12  A   Yes.
13  Q   Did you give his card to Mr. Abare on that date?

14       MR. MANZOLILLO: Objection to -- I don’t see the relevance

15   of that question.
16       JUDGE ROSAS: I’ll allow it.
17       THE WITNESS: I do not recall.
18       BY MR. LARKIN: 
19  Q   Now going down to the bottom of the page, Andres Ruiz.

20   You witnessed Mr. Ruiz sign his card?
21  A   Yes.
22  Q   Do you recall where you were when Mr. Ruiz signed his

23   card?
24  A   Yes.
25  Q   Where were you?
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 1  A   Roll shop break room.
 2  Q   Roll shop break room.  Was anyone else present when Mr.

 3   Ruiz signed his card?
 4  A   No.
 5  Q   So it was just you and Mr. Ruiz who were present, that’s

 6   it?
 7  A   Correct.
 8  Q   And what date did he sign his card?
 9  A   The 22nd of December 2013.
10  Q   The same day as Mr. Moltrup?
11  A   Correct.
12  Q   Same place as Mr. Moltrup?
13  A   Correct.
14  Q   So did you approach Mr. Moltrup and Mr. Ruiz on different

15   occasions on the 22nd?
16  A   Yes.
17  Q   And they weren’t together?
18  A   No.
19  Q   And you didn’t witness Mr. Ruiz’s card either?
20  A   No.
21  Q   Okay.  Going over to page three of General Counsel’s 48,

22   Scott Stafford.  You witnessed Mr. Stafford sign his card?

23  A   Yes.
24  Q   And do you recall where you were when Mr. Stafford signed

25   his card?

Page 1240

 1  A   Yes.
 2  Q   Where were you?
 3  A   The cold mill locker room.
 4  Q   Was anyone present with you and Mr. Stafford in the cold

 5   mill locker room when he signed his card?
 6  A   No.
 7  Q   And those are your initials down at the bottom left corner

 8   of this card?
 9  A   My signature.
10  Q   If you go back to page two of General Counsel’s 48, middle

11   of page two, Mr. Moltrup’s card, do you see down on the very

12   bottom of card it appears there’s a question.  “Are you

13   interested in joining the organizing committee?”  And there is

14   a check mark in the box yes.  Do you see that?
15  A   Yes.
16  Q   Did Mr. Moltrup check that box?
17  A   Yes.
18  Q   And he checked it before he gave you the card back?

19  A   Yes.
20  Q   And down at the bottom of the card -- the bottom part of

21   page two, Mr. Ruiz.  Same question.  Did Mr. Ruiz check the yes

22   box to join the organizing committee?
23  A   Yes.
24  Q   To your knowledge did Mr. Ruiz and Mr. Moltrup join the

25   organizing committee?
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 1       MS. ROBERTS: Objection, beyond the scope of direct.

 2       JUDGE ROSAS: Sustained.
 3       BY MR. LARKIN: 
 4  Q   Do you know Mr. Denny personally?
 5       MS. ROBERTS: Objection, beyond the scope of direct.

 6   Relevance.
 7       JUDGE ROSAS: Rephrase it.  I’m afraid of the general

 8   nature that that might spawn out to that might end up being

 9   beyond the scope of his direct.
10       MR. LARKIN: Who is Mark Denny?
11       THE WITNESS: He’s an employee that works at Novelis in

12   the roll shop.
13       BY MR. LARKIN: 
14  Q   Have you -- had you interacted with Mr. Denny in any way

15   before you approached him to sign the union card?
16       MS. ROBERTS: Objection, relevance, beyond the scope of

17   direct.
18       JUDGE ROSAS: About this?
19       MR. LARKIN: No, I want to know -- I’m trying to establish

20   what his familiarity is personally with this individual.

21       MR. MANZOLILLO: Objection --
22       MS. ROBERTS: Which I would object to relevance --

23       MR. MANZOLILLO: -- relevance, beyond the scope.

24       JUDGE ROSAS: Rephrase, please.
25       MR. LARKIN: Do you and Mr. Denny work together at the
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 1   plant?
 2       MS. ROBERTS: Objection, asked and answered.

 3       JUDGE ROSAS: Overruled.
 4       THE WITNESS: On different shifts, yes.
 5       BY MR. LARKIN: 
 6  Q   So are there times where the two of you come into contact

 7   at work?
 8  A   Yes.
 9  Q   How often do you come into contact with Mr. Denny at work?

10       MS. ROBERTS: Again --
11       MR. MANZOLILLO: Objection.
12       MS. ROBERTS: -- objection to relevance.
13       MR. MANZOLILLO: This is going to go on forever.

14       JUDGE ROSAS: Might have something to do with the cards.

15   I don’t know yet.
16       MS. ROBERTS: Well, I would request a question be asked on

17   that point.
18       JUDGE ROSAS: Okay.  Overruled.  You can answer if you

19   know.
20       THE WITNESS: Would you repeat the question, please?

21       MR. LARKIN: How often do you and Mr. Denny come into

22   contact at work?
23       THE WITNESS: On a monthly average I would say eight to 10

24   times.
25       BY MR. LARKIN: 
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 1       JUDGE ROSAS: Charging Party?
 2       MR. MANZOLILLO: No, Your Honor.
 3       JUDGE ROSAS: Respondent?
 4       MR. DUMBACHER: We request the Jencks statement, please.

 5       JUDGE ROSAS: Off the record.
 6       (Whereupon, a brief recess was taken)
 7       JUDGE ROSAS: On the record.
 8       CROSS EXAMINATION
 9       BY MR. DUMBACHER: 
10  Q   Mr. Wheeler, thank you for coming today.
11  A   Sure.
12  Q   You testified that you obtained cards from Troy Hass and

13   John Gray, is that correct?
14  A   Yes.
15  Q   Where were you when Mr. Gray and Mr. Hass signed the

16   cards?
17  A   We were taking a break in the kneeling zone movement

18   office.
19  Q   That’s in the cold mill?
20  A   Yes, in the cold mill.
21  Q   Does Mr. Gray work in the cold mill?
22  A   Yes, he does.
23  Q   Who else was in the room?
24  A   To the best of my recollection it was the three of us.

25   Just the three of us.
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 1  Q   Who else works with you on your shift?
 2       MS. LESLIE: Objection, relevance.
 3       JUDGE ROSAS: I’ll allow it.  You can answer if you know.

 4       THE WITNESS: At that time or at the present time?  I’m on

 5   a different --
 6       BY MR. DUMBACHER: 
 7  Q   At the time that you collected the cards.
 8  A   Okay.  I was on A shift.  So that would be -- for my

 9   coworkers in the same job would be Everett Abare, Michelle

10   Johnson, Anne Smith, Mike Glazier, myself, Mark Jones and Craig

11   Maxwell.
12  Q   Mr. Abare was your crew leader at that time?
13  A   At that time, yes.
14  Q   Did any employees ask you any questions about what the

15   cards were going to be used for?
16  A   Actually, no.  John Gray actually asked me if I knew where

17   he could obtain a card to sign and I said that I could get a

18   card for him.  And Troy was there and I asked Troy at the same

19   time if he would like to sign a card and he said yes, he would.

20  Q   Did Mr. Hass have any questions about what the card meant?

21  A   No.
22  Q   What did you do with the cards that you collected?

23  A   I placed them in my pocket until the end of break and then

24   I turned them in.
25  Q   To who?
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 1  A   To Everett Abare who was giving me a break at the time.

 2  Q   It was the same day?
 3  A   Yes.
 4  Q   At the facility?
 5  A   At the facility.
 6  Q   When did it come to your attention that the card signed by

 7   John Gray was undated?
 8  A   Just recently.
 9  Q   How did that come to your attention?
10  A   I was asked to sign a paper that it was signed at the same

11   time as Troy’s card.
12  Q   Who asked you to sign that piece of paper?
13  A   Linda.
14       JUDGE ROSAS: Pointing to the General Counsel.

15       BY MR. DUMBACHER: 
16  Q   Linda Leslie?
17  A   Yes.
18  Q   Who gave you the cards that you collected from Mr. Gray

19   and Mr. Hass?
20  A   Blank cards?
21  Q   Yes, sir.
22  A   Everett Abare.
23  Q   Did Mr. Abare give you instructions on what to do with the

24   cards?
25  A   To make sure that we weren’t, you know, in a work area and
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 1   answer any questions that they might have.
 2  Q   Did he -- did Mr. Abare give you information to answer

 3   questions?
 4  A   Yes.
 5  Q   What information did he give you?
 6  A   You know, make sure that the cards were filled out

 7   correctly.  That the cards represent an intent by the person

 8   signing it to be represented by the Steelworkers Union.

 9  Q   Mr. Abare tell you anything else?
10  A   Not that I recall, no.
11       MR. DUMBACHER: I have nothing further.

12       JUDGE ROSAS: Intervenor?
13       MR. JONES: No questions.
14       JUDGE ROSAS: Any follow up?
15       MS. LESLIE: If I could just have a moment, Your Honor?

16   Okay, Your Honor.
17       REDIRECT EXAMINATION
18       BY MS. LESLIE: 
19  Q   Mr. Wheeler, prior to signing your supplemental affidavit,

20   did you see the card -- the authorization card?
21       MR. DUMBACHER: Objection, vague.
22       JUDGE ROSAS: I’m sorry, repeat the question.  I couldn’t

23   hear the beginning.
24       MS. LESLIE: I asked him if prior to signing his

25   supplemental affidavit he had seen the authorization card.
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 1       MR. DUMBACHER: Objection, vague.
 2       JUDGE ROSAS: I guess I wasn’t sure what that document was

 3   when it was brought up by the Respondent.  I’m going to

 4   overrule it.  You can answer if you know.
 5       THE WITNESS: Would you repeat?
 6       MS. LESLIE: I’ll ask the question again.  John Gray’s

 7   authorization card, prior to signing your supplemental

 8   affidavit, did you see a copy of his card?
 9       THE WITNESS: Yes.
10       MS. LESLIE: I have no other questions, Your Honor.

11       MR. DUMBACHER: Just one.
12       RECROSS EXAMINATION
13       BY MR. DUMBACHER: 
14  Q   When did you see -- you just testified that you had seen a

15   copy of Mr. Gray’s card, prior to signing your supplemental

16   affidavit.  When was that?
17  A   I received a copy of it in an email this summer.  I want

18   to say May or June.  I mean I can’t give you an exact date.

19   And saw the date wasn’t on it.
20  Q   Who sent you the email?
21  A   I believe it was Linda Leslie.
22       MR. DUMBACHER: Nothing further, Your Honor.

23       MR. JONES: Nothing, Your Honor.
24       JUDGE ROSAS: We’re good?  Thank you, sir.  You’re

25   excused.  Do not discuss your testimony, please, with anyone,
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 1   until you’re advised by counsel that the record in the case is

 2   closed.  Have a good day.
 3       MS. LESLIE: Thank you.
 4       JUDGE ROSAS: Alright.  Off the record.
 5       (Whereupon, a brief recess was taken)
 6       JUDGE ROSAS: On the record.
 7       MS. ROBERTS: The General Counsel calls Jason McDermott.

 8       JUDGE ROSAS: Sir, please raise your right hand.

 9   Whereupon,
10       JASON MCDERMOTT
11   Having been first duly sworn, was called as a witness and

12   testified herein as follows:
13       JUDGE ROSAS: Please state, and spell your name and

14   provide us with an address.
15       THE WITNESS: Jason McDermott, J-A-S-O-N M-C-D-E-R-M-O-T-

16   T.  22 Boothe Road, Oswego, New York, 13125 -- or, I’m sorry,

17   13126.
18       MR. DUMBACHER: Your Honor, if I could just ask you to

19   request the witness to speak up just a little bit?
20       DIRECT EXAMINATION
21       BY MS. ROBERTS: 
22  Q   Mr. McDermott, I’d like to direct your attention to

23   February 17th 2014.  Did you attend a mandatory meeting at

24   Novelis on that day?
25  A   Yes, I did.
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 1  Q   And how did you learn of the meeting?
 2  A   When we got to work there was a memo on the desk and there

 3   was people talking about it.
 4  Q   And where was the meeting held?
 5  A   At the CASH line in -- at Novelis.
 6  Q   I’m going to ask you to keep your voice up.
 7  A   Okay.
 8  Q   And who was present?
 9  A   Most of the D shift for the plant, Chris Smith, Phil

10   Martens, and Marco Palmieri and some other people --

11       COURT REPORTER: You have to speak up.

12       THE WITNESS: Oh, sorry.
13       BY MS. ROBERTS: 
14  Q   I’d just also like to direct your attention to the metal

15   microphone.  You want to speak into that to make sure it’s

16   being picked up.
17  A   Okay.
18  Q   And approximately how many employees attended that

19   meeting?
20  A   I’d say there had to have been about roughly 60 to 80.

21  Q   And what about management?  Approximately how many

22   management personnel were in attendance?
23  A   I would say about 25 to 30 roughly.
24  Q   And where were the employees located --
25  A   They were --
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 1  Q   -- in this area?
 2  A   They right in front of the -- where the people were

 3   speaking.  There was a bunch of chairs.  We all sat in the

 4   chairs in front.
 5  Q   And where were the management members located?

 6  A   They were standing behind and around us.
 7  Q   Now, you testified that Mr. Martens -- Phil Martens was at

 8   the meeting.
 9  A   Yes, I did.
10  Q   Did he address the audience of employees?
11  A   Yes, he did.
12  Q   And did you observe anything in his hands?
13  A   He had a piece of paper that he referred -- or he held up,

14   as he said --
15  Q   I’m not asking about a speech.  I’m asking about what you

16   observed.
17  A   Yes, he did.
18  Q   Now, prior to the meeting on February 17th, had you ever

19   seen Mr. Martens?  Had Mr. Martens ever attended an employee

20   meeting --
21       MR. DUMBACHER: Objection.
22       MS. ROBERTS: -- that you were in attendance?

23       JUDGE ROSAS: What’s the basis?
24       MR. DUMBACHER: Oh, I’m sorry.  She -- it sounded like she

25   was finishing the question.  And then I think if she rephrased
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 1  A   Yes.
 2  Q   How big is that facility?
 3  A   It’s pretty big.  I’m not sure exactly, but it’s huge.

 4  Q   Huge?
 5  A   Yeah.
 6  Q   Hundreds of millions of dollars invested --
 7       MS. ROBERTS: Objection.
 8       MR. POWELL: -- in building that facility?
 9       MS. ROBERTS: Beyond the scope of direct.
10       JUDGE ROSAS: Sustained.
11       MS. ROBERTS: Relevance, no foundation.
12       BY MR. POWELL: 
13  Q   That’s where the meeting was held, correct?
14  A   Yes.
15  Q   Had you been informed, prior to that meeting, that

16   hundreds of millions of dollars in investment had been required

17   to build that --
18       MS. ROBERTS: Again --
19       MR. MANZOLILLO: Objection.
20       MS. ROBERTS: -- objection to relevance.
21       JUDGE ROSAS: Sustained.
22       MR. POWELL: It goes to context, Your Honor.

23       MS. ROBERTS: Your Honor, he can call his own witness --

24       MR. POWELL: These --
25       MS. ROBERTS: -- to talk about millions of investment --
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 1       JUDGE ROSAS: About where the location was?  You know

 2   what?  I’ll give you a couple of questions on that if you’re

 3   giving me that representation.  Go ahead.
 4       MR. POWELL: Had you been informed prior to the meeting

 5   held in this CASH building -- CASH line building that the

 6   company has spent millions -- invested millions of dollars --

 7   hundreds of millions of dollars in building that facility?

 8       THE WITNESS: Yes.
 9       BY MR. POWELL: 
10  Q   You testified that at that meeting employees sat in the

11   chairs that were provided.  You remember that testimony?

12  A   Yes.
13  Q   Were there also managers who sat on some of the chairs?

14  A   I don’t believe so, no.
15  Q   Do you recall -- well, during the course of the -- during

16   the time period of the campaign, who was your manufacturing

17   leader?
18       MS. ROBERTS: Objection, beyond the scope of direct.

19       JUDGE ROSAS: Relevance?
20       MR. POWELL: I’ll tie it together, Your Honor.  Just give

21   me a couple of questions.
22       JUDGE ROSAS: Okay.  Overruled.
23       THE WITNESS: Can you repeat the question?

24       MR. POWELL: Larry Ogorchock --
25       THE WITNESS: Yes.
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 1       BY MR. POWELL: 
 2  Q   Was he your manufacturing manager?
 3  A   Yes, he was.
 4  Q   Was he sitting during that meeting?
 5  A   I don’t think so.
 6  Q   Do you recall?
 7       MS. ROBERTS: Objection, asked and answered.  It’s also --

 8   yes, asked and --
 9       JUDGE ROSAS: I’ll overrule that based on the answer.  Go

10   ahead.
11       THE WITNESS: I don’t recall seeing him there.  So I can’t

12   tell you if he was standing or sitting.
13       BY MR. POWELL: 
14  Q   So you don’t know?
15  A   Right.
16  Q   Did you see any manager sitting?
17       MS. ROBERTS: Objection, asked -- you keep -- asked and

18   answered.
19       JUDGE ROSAS: Do you recall seeing?  Finish that question.

20       MR. POWELL: I said did you see any manager sitting?

21       MR. MANZOLILLO: Object --
22       JUDGE ROSAS: Sustained.  Asked and answered.

23       BY MR. POWELL: 
24  Q   Who was your crew leader at the time of the union election

25   campaign?
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 1  A   That would be Jim McManus.
 2  Q   Who was your associate leader?
 3       MS. ROBERTS: Objection, Your Honor, beyond the scope.

 4   There’s no indication this is relevant.
 5       JUDGE ROSAS: Just generally, because I notice you all are

 6   systematically pursing that line with these witnesses, do we

 7   need to address that at this time?
 8       MR. POWELL: It’s just one or two questions, Your Honor.

 9   I don’t think it’s wasting very much time and we’re just --

10   it’s for context and we think it’s relevant.
11       JUDGE ROSAS: Okay.
12       MS. ROBERTS: And Your Honor, I’ve been pretty limited in

13   questioning this witness, having asked him if he was an

14   employee.  I mean I made it very precise, because of time.  So

15   I object going into areas that aren’t even touched upon in his

16   direct examination.
17       MR. POWELL: I think finding out who his supervisor is --

18       JUDGE ROSAS: It’s two questions.  I’ll allow it --

19       MR. POWELL: Thank you, Your Honor.  Who was your

20   associate leader?
21       THE WITNESS: Norm Mills.
22       MS. LESLIE: And I would just like to object again,

23   because there’s no indication that individual is identified as

24   a statutory supervisor or agent.
25       BY MR. POWELL: 
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 1  Q   Do you consider an associate leader to be a supervisor in

 2   your --
 3       MS. ROBERTS: Objection.
 4       MR. POWELL: -- understanding at the plant?
 5       JUDGE ROSAS: Sustained.
 6       BY MR. POWELL: 
 7  Q   You said Norm Mills is your associate leader?
 8  A   Yes.
 9  Q   Do you consider him to be your supervisor?
10       MR. MANZOLILLO: Objection.
11       MS. ROBERTS: Objection.
12       JUDGE ROSAS: Sustained.
13       BY MR. POWELL: 
14  Q   Did he give you work direction?
15       MS. ROBERTS: Objection, Your Honor, beyond the scope of

16   direct, relevance.  Respondent can call --
17       JUDGE ROSAS: Sustained.
18       MS. ROBERTS: -- his own witness on this issue.

19       BY MR. POWELL: 
20  Q   You attended a meeting -- referring back to the meeting on

21   February 17th that you attended in the CASH facility, were

22   there problems with the microphone, during that meeting?

23  A   For a few of the speakers it was breaking up.
24  Q   And were there machines running in the area?
25  A   They were set on low, but yes, they were running.

Page 1268

 1  Q   Was it difficult for you to hear?
 2  A   At times, yes.
 3       MR. POWELL: Excuse me, Your Honor, just a moment.

 4       BY MR. POWELL: 
 5  Q   Mr. McDermott, during the time period leading up to the

 6   election, the six week time period, were you regularly at work

 7   during that time period?
 8  A   Yes.
 9  Q   What area did you work in again?
10  A   I work in the remote department.
11       MR. POWELL: No further questions, Your Honor.

12       CROSS EXAMINATION
13       BY MR. JONES: 
14  Q   Mr. McDermott, referring to your union authorization card,

15   General Counsel’s exhibit 46, can you tell me who witnessed

16   your signature on that card?
17  A   It would be Nick LaVere.
18       MR. JONES: No further questions.
19       JUDGE ROSAS: Spell that last name.
20       MS. ROBERTS: L-A -- he testified.
21       MR. POWELL: It’s L-A capital V-E-R-E.
22       JUDGE ROSAS: Okay.  We all ready or you have redirect?

23       MS. ROBERTS: Yes.
24       REDIRECT EXAMINATION
25       BY MS. ROBERTS: 
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 1  Q   Mr. McDermott, who is Chris Smith?
 2  A   Chris Smith is the plant manager.
 3       MS. ROBERTS: I have no further questions.
 4       MR. MANZOLILLO: No, Your Honor.
 5       JUDGE ROSAS: Thank you.  Alright, sir, you’re excused.

 6   Please do not discuss your testimony with anyone until you’re

 7   advised by counsel that the record in this case is closed.

 8   Have a good day.  Off the record.
 9       (Whereupon, a brief recess was taken)
10       JUDGE ROSAS: On the record.
11   Next witness?
12       MS. LESLIE: General Counsel calls Raymond Watts, Junior

13   to the stand.
14       JUDGE ROSAS: Sir, please raise your right hand.

15   Whereupon,
16       RAYMOND WATTS, JR.
17   Having been first duly sworn, was called as a witness and

18   testified herein as follows:
19       JUDGE ROSAS: Please state, and spell your name and

20   provide us with an address.
21       THE WITNESS: Raymond Watts, Junior.  R-A-Y-M-O-N-D W-A-T-

22   T-S, Junior, J-R.
23       JUDGE ROSAS: And an address, sir?
24       THE WITNESS: The address is 130 State Route 104,

25   Martville, New York, 13111.

Page 1270

 1       JUDGE ROSAS: Sir, you’re -- you sound like a naturally

 2   soft spoken person.  So I’m going to ask you to --
 3       THE WITNESS: Hard of hearing too --
 4       JUDGE ROSAS: Okay.  So just make like you’re talking to

 5   an audience, okay?
 6       THE WITNESS: Yep.
 7       JUDGE ROSAS: I appreciate it.  Thank you.
 8       DIRECT EXAMINATION
 9       BY MS. LESLIE: 
10  Q   Good afternoon, Mr. Watts.  Are you here pursuant to a

11   subpoena?
12  A   Yes.
13  Q   Do you work for Novelis in Oswego, New York?

14  A   Yes.
15  Q   How long have you worked there?
16  A   16 and a half years.
17  Q   What is your current position there?
18  A   88 inch mill operator crew leader.
19  Q   And what department is that in?
20  A   Cold mill department.
21  Q   Turning your attention to January 21st 2014, did you work

22   that day?
23  A   Yes.
24  Q   Did you see Jason Bro that day?
25  A   Yes.
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 1  Q   Who is Jason Bro?
 2  A   Jason Bro was our immediate operations leader, associate

 3   leader.
 4  Q   Where did you see him?
 5  A   I seen him in the hallway right after I ate breakfast.  I

 6   was coming out of the hallway going to the locker room.

 7  Q   And is there only one locker room at Novelis?
 8  A   In the cold mill there is.
 9  Q   Okay.  So this -- so were you at the cold mill locker

10   room?
11  A   Yes.
12  Q   And when you saw him was he doing anything?
13  A   He was taking down the USW literature off the public board

14   in the hallway.
15  Q   Have you looked at that board before?
16  A   Everyday when you walk in.
17  Q   Have you seen -- what have you seen on that bulletin

18   board?
19  A   Most of the stuff on that board is primarily things for

20   sale, cancer -- a lot of cancer benefits, benefits for
21   different people and people’s business cards.  Things like

22   that.  It’s a public board --
23  Q   Did you become involved --
24       MS. ROBERTS: I don’t know if he’s picking it up.

25       MS. LESLIE: I’m sorry.  Could you try to speak up?
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 1       THE WITNESS: Yeah.
 2       MS. LESLIE: And it’s the silver --
 3       JUDGE ROSAS: We’re recording.  Adrian, the -- your

 4   equipment is what?  This?   This, right?  It’s this --
 5       THE WITNESS: Skooch up --
 6       JUDGE ROSAS: Turning on the microphone doesn’t work.

 7       COURT REPORTER: It isn’t on.
 8       JUDGE ROSAS: It isn’t on?
 9       COURT REPORTER: No.
10       JUDGE ROSAS: Do you know how to turn it on?

11       COURT REPORTER: No.
12       JUDGE ROSAS: It won’t turn on?  I mean if I push a whole

13   bunch of buttons here.  Push anything.  Alright.
14   So we’ll -- let’s see if we can get the intercom system

15   going later.  I’m mean you’ll go over talk to -- okay.  Good,

16   good.  Because that might help.  I mean people are having to

17   exert themselves, you know?  Okay.  Go ahead.  I’m sorry.

18       MS. LESLIE: Did you become involved in the Union’s

19   organizing campaign?
20       THE WITNESS: Yes, I did.
21       BY MS. LESLIE: 
22  Q   Did you sign a union authorization card?
23  A   Yes, I did.
24  Q   Did you ask anybody else to sign union authorization

25   cards?
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 1  A   I had the cards.  A lot of people asked me.  They knew

 2   that I had the cards.  Yeah --
 3       UNIDENTIFIED SPEAKER: Leslie, excuse me one sec.  I just

 4   want to alert Judge Rosas that there appear to be some folks in

 5   the courtroom.  Just want to make sure that they’re not

 6   witnesses, find out who they are so that we can avoid any

 7   issues later.
 8       MS. LESLIE: If we could go off the record --
 9       JUDGE ROSAS: Off the record, sure.
10       (Whereupon, a brief recess was taken)
11       JUDGE ROSAS: On the record.
12       BY MS. LESLIE: 
13  Q   I’m now showing you what has been marked as GC exhibit 47.

14   Do you recognize it?
15  A   The cards?
16  Q   Is that what GC exhibit 47 is?
17  A   Yes.
18       (General Counsel’s GC-47 identified)
19  Q   If I could draw your attention to the first card on that

20   sheet?
21  A   Yes.
22  Q   Were you present when Mark --
23  A   Mark Gallow (ph).
24  Q   I’m sorry, what was --
25  A   Mark Gallow.
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 1  Q   Signed his card?
 2  A   Yes, I was.  Obviously, I didn’t --
 3  Q   And did he sign it on the date indicated on the card?

 4  A   He did, yes.
 5  Q   Okay.  And Norman Beck?
 6  A   Yes.
 7  Q   Were you present when he signed his card?
 8  A   Yes.
 9  Q   And did he sign it on the date indicated on the card?

10  A   Yes.
11  Q   And what if anything did you write on that card?

12  A   What if anything did I write on that card?
13  Q   Yes.
14  A   Just my initials on the -- I signed it and put my initials

15   on the back.  Other than that, I didn’t change anything.

16  Q   And were you present when Richard Brown signed his card?

17  A   Yes.
18  Q   And did he sign it on date indicated on the card?
19  A   Yes.
20  Q   And what if anything did you write on that card?

21  A   Just, it looks like, my signature.
22  Q   Is that your signature?
23  A   Yes.
24  Q   And could you say where that is on the card?
25  A   Bottom left.
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 1  Q   And Brian --
 2  A   Solazzo.
 3  Q   Brian Solazzo, were you present when he signed his card?

 4  A   Yes.
 5  Q   And was it signed on the date indicated on the card?

 6  A   Yes.
 7  Q   And what if anything did you write on the card?
 8  A   I witnessed the bottom left --
 9  Q   Were you present when Dustin Terry signed his card?

10  A   Yes.
11  Q   And was it signed on the date indicated on the card?

12  A   Yes.
13  Q   And what if anything did you write on the card?
14  A   Just signed the bottom left initials.
15  Q   And the last card is -- what is the last card?
16  A   It’s my card.
17  Q   And did you sign that card?
18  A   Yes.
19  Q   And did you sign it on the date indicated on the card?

20  A   Yes.
21       MS. LESLIE: Your Honor, General Counsel moves to admit GC

22   exhibit 47.
23       MR. POWELL: No objection.
24       JUDGE ROSAS: General Counsel’s 47 is received.

25       (General Counsel’s GC-47 received in evidence)
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 1       MS. LESLIE: I have no further questions, Your Honor.

 2       JUDGE ROSAS: Charging Party?
 3       MR. MANZOLILLO: Yes, Your Honor.
 4       DIRECT EXAMINATION
 5       BY MR. MANZOLILLO: 
 6  Q   Mr. Watts, if you look at Mr. Beck’s card to the right

 7   side, is that the back of the card?
 8  A   To the right is the back side, yes.
 9  Q   And I see an R-W and a C-S.  Do you know what those are?

10  A   They are my initials and when we handed the cards in we

11   handed them in to Chris Spencer.  He must have put his initials

12   on --
13  Q   Those are his initials.
14  A   He turned them into you guys.
15       MR. MANZOLILLO: Okay.  Nothing further, Your Honor.

16       JUDGE ROSAS: Respondent?
17       MR. LARKIN: Yes, Your Honor.  Jenks materials, please.

18       JUDGE ROSAS: Off the record.
19       (Whereupon, a brief recess was taken)
20       JUDGE ROSAS: On the record.
21       CROSS EXAMINATION
22       BY MR. LARKIN: 
23  Q   Good afternoon, Mr. Watts.  Mr. Watts, who’s your crew

24   leader?
25  A   I am the crew leader.
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 1  Q   You’re a crew leader?
 2  A   Yes.
 3  Q   Were you a crew leader at the time of the union campaign?

 4  A   Yes.
 5  Q   Who’s your associate leader?
 6  A   Associate leader was Jason Bro.
 7  Q   Is he the same -- and he was your associate leader at the

 8   time of the campaign?
 9  A   I believe so.
10  Q   Is he still your associate leader?
11  A   No.
12  Q   Who’s your associate leader today?
13  A   Associate leader now is David Colbatter (ph).
14  Q   Do you know if Mr. Bro works in the Oswego plant?

15  A   Do I know?  What was that?
16  Q   Do you know if Mr. Bro still works in the Oswego plant?

17  A   I don’t know.
18       MS. LESLIE: Objection, relevance.
19       JUDGE ROSAS: You answered already?
20       THE WITNESS: I don’t know if he does or not.

21       JUDGE ROSAS: He answered.  He didn’t know.

22       BY MR. LARKIN: 
23  Q   Who’s your manufacturing unit manager?
24  A   Right now it’s Greg Dufore.
25  Q   Was Mr. Dufore your manufacturing unit manager during the
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 1   time of the union campaign?
 2  A   Not sure when he came in, but I believe it was in the

 3   middle of it.  I’m guessing here.
 4  Q   Now, Mr. Watts, you testified on direct that you obtained

 5   a number of signed union cards from your coworkers?

 6  A   Yes, sir.
 7  Q   Did you keep any documentation regarding who you got to

 8   sign a card?
 9  A   No, sir.
10  Q   No notes, anything like that?
11  A   No.
12  Q   To whom did you give the authorization cards that you

13   collected after they were signed?
14  A   Gave them to Chris Spencer.
15  Q   Chris Spencer.  And who is Chris Spencer?
16  A   He was the electrician in remote.
17  Q   And why did you give the cards to Chris Spencer?

18  A   Because he was going to go -- he was going to see the --

19   Jac, or Jim or Joy.
20  Q   Who’s Jac?
21  A   Jac Vanderbaan.
22  Q   And who is Jac Vanderbaan?
23  A   He’s a union representative.
24  Q   Union representative.  How do you know him?
25  A   Through the union campaign.
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 1  Q   And you said a second name there.  I didn’t catch it.

 2  A   Jim Ridgeway.
 3  Q   And who is Jim Ridgeway?
 4  A   A union representative.
 5  A   Yes.
 6  Q   And how did you know to give the cards that you collected

 7   to Chris Spencer?
 8  A   He was in -- he was the one who gave me the cards and he

 9   was in direct contact with Jim.
10  Q   So Chris Spencer is the person who gave you the

11   authorization cards?
12  A   Him and Everett Abare gave me some.
13  Q   And at the time they gave you union authorization cards

14   were they not filled out yet?
15  A   That’s correct.
16  Q   And were you supposed to go and get them filled out?

17  A   I had them.  People came to me and filled them out.

18  Q   Well, my question is --
19  A   There was a lot of them that I --
20  Q   How did you know what to do with them is really my

21   question?
22       MS. LESLIE: Objection.
23       JUDGE ROSAS: What’s the basis?
24       MS. LESLIE: Relevance.
25       JUDGE ROSAS: I’m going to ask you to rephrase.
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 1       MR. LARKIN: Had you ever seen a union authorization card

 2   before this campaign at the Oswego plant?
 3       THE WITNESS: No, sir.
 4       BY MR. LARKIN: 
 5  Q   Okay.  So when Mr. Spencer handed you -- you testified

 6   that you obtained blank authorization cards from Mr. Spencer

 7   and Mr. Abare, right?
 8  A   (No audible answer)
 9  Q   So how did you know what to do with those cards when you

10   received from Mr. Spencer?
11  A   Just like what I did when I signed mine.  I read the back.

12   I knew it was to seek representation.
13  Q   Okay.  Well, were you -- did you give any instruct -- were

14   you given any instructions from either Mr. Abare or Mr. Spencer

15   about what you were supposed to do with --
16       MS. LESLIE: Objection.
17       JUDGE ROSAS: Finish your question, please.

18       MR. LARKIN: Did you receive any instructions -- I’m going

19   to break it down.  Maybe that’ll cure it.  Did you receive any

20   instructions from Mr. Spencer about what you were supposed to

21   do with these blank union cards when you received them?

22       MS. LESLIE: Objection, hearsay, Your Honor.

23       JUDGE ROSAS: They testified on this transaction.

24   Overruled.
25       THE WITNESS: Repeat that again, sir.
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 1       MR. LARKIN: Did you receive any instructions from Mr.

 2   Spencer about what you were supposed to do with these blank

 3   union authorization cards?
 4       THE WITNESS: Yeah, just make sure they were filled

 5   completely and witnessed.
 6       BY MR. LARKIN: 
 7  Q   Filled out by whom?
 8  A   People that want to seek representation.
 9  Q   Did you receive any instructions from Mr. Abare about what

10   to do with union authorization cards that you had been given?

11  A   Same thing.
12  Q   Mr. Abare told you the same thing Mr. Spencer did?

13  A   Yes, sir.  Make sure they’re completely filled out.

14  Q   Did you have two separate conversations with Mr. Abare and

15   Mr. Spencer or did you guys all talk together?
16  A   Believe they were separate.
17  Q   Did you have any conversations with anyone from the Union

18   about obtaining signed union authorization cards?
19       MS. LESLIE: Objection.
20       JUDGE ROSAS: Hold on.  Sustained.
21       MR. LARKIN: On what grounds, Your Honor?

22       JUDGE ROSAS: Vague as to anyone from the Union.

23       BY MR. LARKIN: 
24  Q   Did either Mr. Vanderbaan or Mr. Ridgeway ever talk to you

25   about the subject of union authorization cards?
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 1  A   Not until after the first meeting.
 2  Q   Okay.  So one of them did talk to you about the subject of

 3   authorization cards?
 4  A   Yes.
 5  Q   Which one?
 6  A   Mr. Ridgeway.
 7  Q   Mr. Ridgeway talked to you about the subject of
 8   authorization cards?
 9  A   After the first meeting, after I had already had quite a

10   few signed.  So --
11  Q   And when was -- you said the first meeting.  What meeting

12   are you referring to?
13  A   It was a offsite informational USW meeting.
14  Q   And do you recall when that meeting took place?

15  A   No, sir.
16  Q   Did you -- and you attended the meeting?
17  A   Yes, sir.
18  Q   How many other people attended the meeting?
19       MS. LESLIE: Objection.  This goes way beyond the scope of

20   the direct, Your Honor.
21       JUDGE ROSAS: Sustained.
22       BY MR. LARKIN: 
23  Q   If I asked you this, I apologize.  I did ask you, never

24   mind.  What did Mr. Ridgeway say to you about the subject of

25   authorization cards at this meeting?

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(33) Page 1283 - Page 1286

A-0251

Case 16-3076, Document 169, 05/04/2017, 2027444, Page15 of 248



 -  Vol. 7
September 08, 2014

Page 1287

 1       MS. LESLIE: Objection.  Beyond the scope, relevancy.

 2       JUDGE ROSAS: I’ll allow it.  You can answer.

 3       THE WITNESS: Basically the same thing.  It was just a --

 4   it wasn’t a direct, sit down meeting.  It was just a
 5   conversation.
 6       BY MR. LARKIN: 
 7  Q   Okay.  Did he give you any instructions about obtaining

 8   signatures on the union authorization cards?
 9  A   He says make sure -- he said make sure everybody reads the

10   back and reads the card fully before they sign and understand

11   it --
12  Q   Did you have any conversation with Mr. Vanderbaan about

13   signing union cards?
14  A   No, sir.
15  Q   So it was just Mr. Ridgeway?
16  A   Yes, sir.
17  Q   Did Mr. Ridgeway say to you how many cards the Union

18   needed?
19       MS. LESLIE: Objection.
20       MR. MANZOLILLO: Objection --
21       JUDGE ROSAS: Sustained.
22       MR. LARKIN: On what grounds?
23       JUDGE ROSAS: At that point I’m going to clamp it down

24   based on beyond the scope of direct.
25       BY MR. LARKIN: 
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 1  Q   Now, Mr. Watts, you gave a -- an affidavit to the NLRB in

 2   this case.  Do you recall that?
 3  A   Yes, sir.
 4  Q   Okay.  And in that affidavit you list the names of

 5   individuals from who you obtained signed union authorization

 6   cards.
 7  A   Yes, sir.
 8  Q   Recall doing that?
 9  A   Yes, sir.
10  Q   Were you shown the union authorization cards that

11   correspond with the names of the individuals in your affidavit,

12   before you signed your affidavit?
13  A   Yes, sir.
14  Q   Were you shown any other authorization cards, besides the

15   ones that correspond with the names in your affidavit, before

16   you signed your affidavit?
17  A   Which affidavit?
18  Q   You gave an affidavit to the NLRB.  Do you recall giving

19   an affidavit to the NLRB in March of 2014?
20  A   Okay.
21  Q   Well, do you recall?
22  A   Yes.
23  Q   And do you recall in that affidavit listing out the names

24   of a number of people and stating in the affidavit that you

25   confirmed that you witnessed their signatures on the cards?
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 1  A   Yes.
 2  Q   Okay.  And so my question was were you shown those cards

 3   before you signed your affidavit.  I think your answer was yes.

 4  A   Yes, sir.
 5  Q   So my question on the table now was were you shown any

 6   other cards besides the cards that belong to the people who are

 7   listed in your affidavit, before you signed your affidavit?

 8  A   Not that I recall.
 9  Q   So the only cards that you were shown, before signing your

10   affidavit, were the ones that are listed in your affidavit?

11  A   Yes.  And I also told them that was Mark Barbagallo and

12   Dan Cotter signed -- or I witnessed their cards, but they

13   weren’t signed.  So --
14  Q   So you said Mark Barbagallo --
15  A   Barbagallo.
16  Q   -- and Dan Cotter?
17  A   Yes, sir.
18  Q   Those cards were in the group of cards you were shown

19   before you signed your affidavit?
20  A   Yes.
21  Q   Were they there already?  In other words when you were

22   shown the group of cards.
23  A   They were two of the cards that I witnessed that I did not

24   sign.
25  Q   Right.  My question was were those cards in the group of

Page 1290

 1   cards you reviewed, prior to signing your affidavit?
 2  A   Yes.
 3  Q   So you did not tell anybody, hey, there’s a card by Mr.

 4   Mark Barbagallo, I witnessed that one, but I just didn’t sign

 5   it?
 6  A   Yes, sir.
 7  Q   You did or you didn’t say that to anybody prior to being

 8   shown the stack of cards that -- whose names are listed in your

 9   affidavit?  Did you have to tell someone else you need to --

10   don’t forget Barbagallo and Cotter?  They’re not in the stack,

11   because they don’t have my initials, but I witnessed those.  Or

12   were they already there when you got the stack?
13       MR. MANZOLILLO: Objection.
14       THE WITNESS: I guess I’m not understanding --

15       JUDGE ROSAS: Hold on.
16       THE WITNESS: -- the question.
17       JUDGE ROSAS: Yeah.  Try it again.  Break it down.

18       MR. LARKIN: Okay.  Yeah.  When you reviewed the stack of

19   cards, prior to signing your affidavit, was Mark Barbagallo’s

20   card already in the stack?
21       THE WITNESS: They weren’t a stack.  They weren’t the

22   cards themselves.  They were copies of cards I believe.

23       BY MR. LARKIN: 
24  Q   So you didn’t actually see the cards themselves?
25  A   No, sir.
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 1  Q   What did you see?
 2  A   I seen a list.  It was a list.  There was a list and
 3   copies.
 4  Q   Okay.  And what did the list look like?
 5  A   It was a list of card signers.
 6  Q   Okay.  And how many names were on the list?
 7  A   Don’t know, sir.
 8  Q   Were there names on the list that are different from the

 9   names in your affidavit?
10  A   On my particular -- I didn’t have a particular list.  I

11   knew which ones I -- that weren’t signed that I said I

12   witnessed these two.  They’re on that list.
13  Q   Did you see copies of the cards at the time you signed

14   your affidavit?
15  A   Believe so, yes.
16  Q   Okay.  And your testimony, I believe, that you just

17   testified to a moment ago is that you were shown the

18   authorization cards that correspond with the names in your

19   affidavit.  But what I think you’re saying is you actually

20   weren’t shown the cards.  You were shown copies of the cards?

21  A   What you see right here.
22  Q   Okay.  When you say what you see right here, you’re

23   holding General Counsel’s --
24  A   Before that it was just a list.  It wasn’t the
25   authorization cards.  It was list of names.
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 1  Q   Okay.
 2       JUDGE ROSAS: Hold on a second.  There’s somebody working

 3   outside.  We’ll just have to go through and just interrupt if

 4   it gets too distracting for anybody.  Okay?
 5       MR. LARKIN: Okay.  Alright.  So my question, I think we

 6   talked over one another, so I’ll ask it again.  So when you

 7   said I was shown this, you were holding in your hand a copy of

 8   General Counsel’s exhibit 47?
 9       THE WITNESS: For the affidavit?
10       BY MR. LARKIN: 
11  Q   Yes.
12  A   Yes, sir.
13  Q   So you were shown a document that, to your recollection,

14   looks like General Counsel’s exhibit 47 and you reviewed that

15   document, prior to signing your affidavit?
16  A   Yes, sir.
17  Q   Okay.  And was Mark Barbagallo’s card part of that

18   document?
19  A   Yes.
20  Q   And was --
21  A   Dan Cotter’s was too.
22  Q   Okay.  Now, you obtained these cards.  We talked -- you

23   talked earlier about each of the individuals in General

24   Counsel’s exhibit 47.  At some point you approach any of these

25   individuals and ask them to sign the card?
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 1  A   No, I didn’t approach.
 2  Q   You didn’t approach any of the individuals whose cards are

 3   reflected in exhibit 47?
 4  A   Our maintenance group I approached and just let them know

 5   I had the cards.
 6  Q   Hang on one --
 7  A   Other than that they --
 8  Q   -- sec.  I’m sorry.  You said your maintenance group you

 9   approached and did what?
10  A   I let them know I had cards.
11  Q   Okay.
12  A   Never once did I push anybody to sign anything.

13  Q   Did you get questions from employees about what the

14   purpose of a card was?
15  A   Yes.
16  Q   Did you answer those questions?
17  A   As best of my knowledge.
18  Q   Did you receive any instructions from Mr. Abare or Mr.

19   Spencer --
20       MS. LESLIE: Objection.  Well, relevancy as well as

21   hearsay.
22       JUDGE ROSAS: Overruled.
23       MR. LARKIN: We’ll do it one at a time.  Did you receive

24   any instructions from Mr. Spencer about how to answer questions

25   from employees about union cards?
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 1       THE WITNESS: No, sir.
 2       BY MR. LARKIN: 
 3  Q   No.  Did you receive any instructions from Mr. Abare about

 4   how to answer questions from employees about --
 5  A   No, sir.
 6  Q   -- union cards?  What was your answer?
 7  A   No, sir.
 8  Q   Did you receive any instructions from Mr. Ridgeway about

 9   that subject?
10  A   No, sir.  I wouldn’t answer questions that I didn’t -- I

11   couldn’t answer.  I had them save their own questions for their

12   own meetings.
13  Q   When did -- well, so did you get questions from employees

14   that you couldn’t answer?
15  A   Yes.
16  Q   Like what kind of questions?
17       MS. LESLIE: Objection, hearsay.
18       JUDGE ROSAS: I’m going to sustain that.
19       MR. LARKIN: Well, I’d just note for the record that I’m

20   not attempting to elicit hearsay.  I’m not seeking to find out

21   what he was told for the truth of anything and what he was

22   asked.  These are questions he was asked.  I’m asking, because

23   I think it goes to the effect on the listener, which in this

24   case is the witness.
25       JUDGE ROSAS: I don’t allow that kind of hearsay.  And
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 1   it’s too general, too vague.  I can’t -- as I’ve indicated

 2   before, when the record is ultimately in, in certain instances

 3   like this where I don’t have enough yet to maybe make a

 4   conclusion, I can’t be guaranteed that they’re not actually

 5   going to go in for more purposes than just that.  They tend to

 6   take a life of their own when they go in.
 7   We’ve got a lot of individuals testifying and they’ll all

 8   testify for the Respondent I’m sure.  I don’t need to pin any

 9   weight of evidence on that type hearsay.  Alright?  Especially

10   when it’s vague.
11   Now, if you’re identifying individuals and you can kind of

12   track some of these people, see if they’ve testified, see if

13   they’re going to testify.  Okay.  So I’m going to sustain that

14   objection.
15       MR. LARKIN: Okay.  Well, I guess I would just -- I would

16   -- and I’ll move on, but I would say that if the statement is

17   being elicited for the purpose of discerning the intent on the

18   listener, that is an exception to the hearsay rule.  If we

19   later argue that it should be considered for some other hearsay

20   purpose, Your Honor can refuse to consider it --
21       JUDGE ROSAS: Okay.
22       MR. LARKIN: -- for that purpose.
23       MR. MANZOLILLO: Objection to the relevance then.

24       JUDGE ROSAS: Well, the relevance of the state of mind on

25   him.  Well, that -- I guess you’ll have to give me some further
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 1   explanation as to the relevance of that, as communicated by the

 2   Charging Party.  But if maybe you can establish --
 3       MR. LARKIN: I’ll try to --
 4       JUDGE ROSAS: -- as a result of -- hold on.  Let me just

 5   finish.  As a result of something conveyed to him, what if

 6   anything did he pass on to anyone about questions told to him,

 7   then that’s something that he’s stating.  I mean if he adopts

 8   something then it becomes something from him and he’s cross

 9   examinable.  So that’s always one possible avenue.
10       MR. LARKIN: I’ll see if I can be a little more precise.

11       CONTINUED CROSS EXAMINATION
12       BY MR. LARKIN: 
13  Q   Mr. Watts, did you receive questions about what the

14   meaning of a union card was?
15  A   What the meaning of the union card --
16  Q   Yes.
17  A   -- was?
18  Q   The --
19       MS. LESLIE: I object.
20       JUDGE ROSAS: Beyond the scope?
21       MS. LESLIE: Yes, and hearsay and relevance.

22       JUDGE ROSAS: And he --
23       MS. LESLIE: Vague.
24       JUDGE ROSAS: -- had questions about -- you said about the

25   --
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 1       MR. LARKIN: About the meaning of signing a union card.

 2       JUDGE ROSAS: Oh, the meaning of signing a union card.

 3   Did he receive questions about that?  I’ll allow that.  Go

 4   ahead.
 5       THE WITNESS: Okay.
 6       JUDGE ROSAS: Just generally, did you receive -- yes or

 7   no, did you receive questions about the meaning?
 8       THE WITNESS: Yes, sir.
 9       JUDGE ROSAS: Okay.
10       BY MR. LARKIN: 
11  Q   Did you answer those questions?
12  A   I told them to read the card.  All the information was on

13   the back.
14  Q   Did you ever tell any employee that the purpose of signing

15   the card was to get information about the Union?
16       MS. LESLIE: Objection.
17       MR. MANZOLILLO: Objection, asked and answered.

18       JUDGE ROSAS: Overruled, you can answer.

19       THE WITNESS: By signing a card they could get

20   information?  Is this what the question was?
21       BY MR. LARKIN: 
22  Q   Yes.
23  A   Anybody could get information.  I didn’t ever have that

24   question.
25  Q   I’m asking you if you told anyone that --
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 1  A   No --
 2  Q   -- one of the -- let me just finish my question so that

 3   the record is clear.  My question was did you ever tell anyone

 4   the purpose of signing a card was to get more information?

 5  A   Was to get what?
 6  Q   More information.
 7  A   More information?  No, it’s to get recognition.
 8  Q   Did you ever tell anybody that the purpose of --
 9       MS. LESLIE: Objection, asked and answered.

10       JUDGE ROSAS: We don’t know yet.  Hold on.

11       MR. LARKIN: Did you ever --
12       JUDGE ROSAS: Finish your question.
13       MR. LARKIN: Did you ever tell anybody that signing a

14   union authorization card was part of the process?
15       THE WITNESS: It’s the start of getting recognition, yes.

16       BY MR. LARKIN: 
17  Q   So you did tell employees that signing the card was part

18   of the process?
19  A   To get recognition.
20  Q   Part of the process or to get recognition?
21  A   Now you’re putting words in my mouth.  I said recognition.

22  Q   Okay.  Well, my question --
23  A   I don’t know what process you’re talking about.  It could

24   be any process.
25  Q   Okay.  Well, I’ll ask you then if you recall, in your
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 1   affidavit to the Labor Board -- and this was an affidavit you

 2   gave in March of 2014 -- stating that with regard to you

 3   distributing cards to employees “I told them that signing the

 4   card was part of the process”?  Did you tell employees that

 5   signing the card was part of the process?
 6  A   Maybe a couple, not all.
 7  Q   So you did --
 8  A   It is part of the process, sir.  If that’s what I wrote, I

 9   wrote.  I don’t have a copy of that.  So --
10  Q   I’m asking you if you recall.
11  A   I can recall, yeah, saying that.
12  Q   When did you start passing union cards out to employees?

13       MS. LESLIE: Objection, beyond the scope of the direct.

14       JUDGE ROSAS: Hold on a second.  You’re going to have to

15   backtrack on that.  That’s inconsistent with what I have on

16   direct.  I don’t want to elaborate.
17       BY MR. LARKIN: 
18  Q   Mr. Watts, during the time you were soliciting union

19   authorization cards, did you pass cards out to employees?

20       MS. LESLIE: Objection, Your Honor.
21       JUDGE ROSAS: Overruled.
22       MR. MANZOLILLO: Objection, asked and answered.

23       JUDGE ROSAS: Overruled.  You can answer that.

24       THE WITNESS: Did I pass cards out to other employees?

25       BY MR. LARKIN: 
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 1  Q   To employees.
 2  A   The cards that I had signed are the cards that -- if you

 3   call passing them out.  It wasn’t passed out.  They signed them

 4   in front of me.  I kept them.
 5  Q   Okay.  Do you recall telling the Labor Board in your

 6   affidavit that you gave in February of 2014 that after you

 7   signed a card you started passing union cards out to employees

 8   for signature?
 9       MS. LESLIE: Asked and answered, Your Honor.

10       JUDGE ROSAS: Overruled.
11       THE WITNESS: That I passed -- give me that again, sir.

12       MR. LARKIN: “After educating myself about the Union, I

13   signed a card.  A week or two later I started passing union

14   cards out to employees for signature.”  That’s your sworn

15   testimony.  Do you recall --
16       THE WITNESS: Well --
17       MR. LARKIN: -- giving that?
18       THE WITNESS: -- I recall saying that.  Passing out, I

19   don’t know if -- you can take passing out any which way you

20   want.  Passing out was passing it somebody having it signed.

21   These are the cards I had signed honestly.
22       BY MR. LARKIN: 
23  Q   Well, I’m simply taking the words that you put in a sworn

24   affidavit.  So in your sworn affidavit you --
25       MS. LESLIE: Objection, Your Honor.  He’s being
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 1   argumentative.
 2       JUDGE ROSAS: There’s no question right now.

 3       MR. LARKIN: I’m working my way up to it.
 4       JUDGE ROSAS: Go ahead.
 5       MR. LARKIN: Never mind.  We’ll strike it and move on.

 6       BY MR. LARKIN: 
 7  Q   Now, I think you testified earlier that with respect to

 8   the cards that you solicited, employees always signed them in

 9   your presence?
10  A   Yes, sir.
11  Q   So you never had an incidence where someone gave you a

12   card that had already been signed by the employee and then you

13   represented that you witnessed it?
14       MS. LESLIE: Objection, asked and answered, Your Honor.

15       JUDGE ROSAS: I’m going to allow that.  Overruled.

16       THE WITNESS: That an employee had already filled out?

17       BY MR. LARKIN: 
18  Q   Yes.
19  A   Without me being present?
20  Q   Yes.
21  A   No, sir.
22  Q   Your answer was?
23  A   No.
24  Q   Now, I want to go to General Counsel’s exhibit 47.  Do you

25   have a copy of that?
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 1  A   Yes, sir.
 2  Q   The top of page one, Mark Barbagallo, reading across the

 3   page from left to right, I take it that the top left hand side

 4   of page one is the front of his card and the top right is the

 5   back of his card.  Is that how you read that?
 6  A   Yes, sir.
 7  Q   Where were you and Mr. Barbagallo when he signed his card?

 8  A   Where was I?
 9  Q   Yes.
10  A   Let me think.  I work with him so it was in the 88 lunch

11   and break room.
12  Q   88 break room?
13  A   Yes, sir.
14  Q   So you were at work?
15  A   Yes, sir.  Obviously at work.
16  Q   Do you recall if anybody else was present in the 88 inch

17   break room with you and Mr. Barbagallo when he signed his card?

18  A   I don’t recall.
19  Q   And you didn’t sign this card as -- on the witness line?

20  A   No, sir.
21  Q   Do you know why?  Do you remember why you didn’t sign it?

22  A   Because they were the -- it was probably the first card I

23   had filled out that -- the first card that I had that got
24   filled out and I guess I didn’t understand it.
25  Q   It was the first card --
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 1  A   As far as witnessing it.
 2  Q   So you didn’t understand that you were supposed to sign on

 3   the witness line?
 4  A   No.
 5  Q   And so how is it that you came to understand that you were

 6   supposed to sign in the witness line?
 7  A   When I handed them to cards in, they told me later.

 8  Q   Who told you later?
 9  A   Spencer.
10  Q   Well, what did he tell you?
11  A   When?  After I handed them two cards in.
12  Q   Yes.
13  A   Dates and times, I’m going to be honest with you, sir, I’m

14   not going to have.
15  Q   No, I think we crossed each other.  I think my question

16   was what did he tell you when you handed in -- after you handed

17   in Mr. Barbagallo’s card without a witness signature?

18  A   After the fact, he had already had them.  So I had turned

19   them in.  And mentioned that make sure you witness them.

20  Q   So at the time you first started soliciting cards you

21   hadn’t been instructed by anyone to obtain -- to --
22       MS. LESLIE: Objection, Your Honor.
23       JUDGE ROSAS: Sorry.  Finish the question.
24       MR. LARKIN: At the time you began soliciting your

25   coworkers to sign cards, you had an not been instructed that
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 1   when someone signed a card you should witness it in the bottom

 2   left --
 3       THE WITNESS: No, sir.
 4       MR. LARKIN: -- witness block?  Did you get his answer?

 5       JUDGE ROSAS: We don’t have an answer from him.

 6       MS. LESLIE: Yeah --
 7       JUDGE ROSAS: Oh, did you say yes?  What’s that?

 8       MS. LESLIE: He answered through a standing objection,

 9   Your Honor.
10       JUDGE ROSAS: Is that right?  I didn’t --
11       MS. LESLIE: I objected.
12       JUDGE ROSAS: -- hear.
13       MS. LESLIE: You were going to let Respondent finish the

14   question --
15       JUDGE ROSAS: Well, he repeated --
16       MS. LESLIE: -- and then he answered.
17       JUDGE ROSAS: So obviously you weren’t -- it’s overruled.

18   The answer is?
19       MR. DOBKIN: He said no, sir.
20       MR. LARKIN: Let me -- Your Honor, if I might rephrase the

21   question just so that it’s better for the record.
22       CONTINUED CROSS EXAMINATION
23       BY MR. LARKIN: 
24  Q   Did you receive any -- were you instructed that you were

25   supposed to sign the witness line of authorization cards, prior
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 1   to obtaining Mr. Barbagallo’s card?
 2       MS. LESLIE: Objection.
 3       JUDGE ROSAS: Overruled.
 4       THE WITNESS: They -- I -- they were the first two cards I

 5   had.  I had two cards I got from Everett Abare.  He instructed

 6   me make sure they fill them completely out.  That was that.

 7       BY MS. LESLIE: 
 8  Q   That was before you got the cards signed?
 9  A   Yes, sir.
10  Q   Okay.  So then Mr. Barbagallo signed his card.  At some

11   point you turned it in to?
12  A   Spencer.
13  Q   Mr. Spencer?
14  A   Yes.
15  Q   Okay.  And at some point thereafter did someone come back

16   to you and instruct you, you’re supposed to sign the witness

17   line?
18  A   No.  Everett had told me later make sure you witness it --

19  Q   Okay.  So --
20  A   -- yes.
21  Q   So they did -- so Mr. Abare did come back to you --

22  A   Yeah, it was a quick conversation, yeah.
23  Q   Okay.  So the only thing that I was trying to clear --

24   clarify for the record was you and Mr. Abare didn’t have a

25   conversation about signing in the witness line before you had
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 1   Mr. Barbagallo signing his card on December 30th?
 2  A   No, he just said make sure they’re completely filled out.

 3   I didn’t do that.  It was my fault I didn’t completely fill it

 4   out.
 5  Q   Middle of the page, Norman Beck.
 6  A   Yes, sir.
 7  Q   Do you recall where you were when Mr. Beck signed his

 8   card?
 9  A   I know where he works and I’m not going to say I recall,

10   but I could guess.
11  Q   So you don’t recall?
12  A   No.
13  Q   And the initials on the back of the card, there’s an R-W

14   there, did you write that?
15  A   Yes. sir.
16  Q   And then there -- right off to the right there’s a C-S.

17   Did you write that?
18  A   No.
19  Q   What does C-S stand for?
20  A   Believe it’s Chris Spencer.
21  Q   Did you turn Mr. Beck’s card into Mr. Spencer?
22  A   Yes, sir.
23  Q   Okay.  When you turned the card into Mr. Spencer was C-S

24   written there like it is in General Counsel’s exhibit 47?

25  A   No, sir.
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 1  Q   But was R-W?  Did you write R-W on there before you --

 2  A   Believe so, yes, sir.
 3  Q   Bottom of the page, Richard Brown.
 4  A   Yes, sir.
 5  Q   Do you recall where you were when Mr. Brown signed his

 6   card?
 7  A   I know where he works, but I’m not going to say I recall.

 8   I can tell you they were all done in the cold mill.
 9  Q   But specifically where Mr. Brown was when he signed you

10   don’t recall?
11  A   No, sir.
12  Q   And then going over to the right hand side of the page

13   that’s C-S on the back of the card?
14  A   Uh-huh.
15  Q   Did you write that?
16  A   No.
17  Q   Do you know who wrote it?
18  A   No.
19  Q   Top of page two.
20  A   Okay.
21  Q   Ryan Buskey.
22  A   Yes, sir.
23  Q   Do you recall where you were when Mr. Buskey signed his

24   card?
25  A   Believe it was in the roll shop break room.
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 1  Q   Roll shop break room.  Was anybody else present with you

 2   and Mr. Buskey in the roll shop break room when he signed his

 3   card?
 4  A   Not that I recall.
 5  Q   And the initials on the back right hand side on the back

 6   side of the card, C-S, did you write that?
 7  A   No, sir.
 8  Q   Did you give this card to Mr. Spencer when you received it

 9   from Mr. Buskey?
10  A   Yes, sir.
11  Q   That was a yes?
12  A   Yes.
13  Q   Middle of the page, Chris Coroccio.
14  A   Yeah.
15  Q   Do you recall where you were when Mr. Coroccio signed his

16   card?
17  A   No, I don’t recall.  He’s a mechanic though.
18  Q   Do you recall whether you were at work?
19  A   Yes, sir.
20  Q   You were at work, you just don’t know where?
21  A   In the cold mill.
22  Q   Okay.  So you were at work in the cold mill, but
23   specifically where you don’t remember?
24  A   No, sir.
25  Q   And on the back right hand side of the card, the initials
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 1   R-W, did you write that?
 2  A   Believe so, yes, sir.
 3  Q   And C-S, did you write that?
 4  A   No, sir.
 5  Q   Who did you give this card to once you obtained it?

 6  A   Chris Spencer.
 7  Q   Bottom of the page --
 8  A   Not every card did he get every time.  It was you know, a

 9   few at a time.
10  Q   So --
11  A   I didn’t leave my department every time to give him a

12   card.  Not that I’m elaborating, but just so you know that.

13  Q   Did you give cards to someone besides Mr. Spencer, once

14   you’d obtained them?
15  A   No.
16  Q   So all --
17  A   Not that I recall.
18  Q   Okay.  All of the cards that you obtained from employees

19   with signatures, your testimony is at some point in time you

20   gave them all to Mr. Spencer?
21  A   Yes, sir.
22  Q   So there’s not any card out there that you gave to someone

23   not Mr. Spencer?
24  A   Not that I recall.
25  Q   Bottom of the page, Daniel Cotter.

Page 1310

 1  A   Yes, sir.
 2  Q   Do you recall where you were when Mr. Cotter signed his

 3   card?
 4  A   No, sir, I don’t.
 5  Q   And you didn’t witness -- sign the witness line on this

 6   card either?
 7  A   (No audible answer)
 8       MR. DOBKIN: Have to answer out loud.  He shook his head.

 9       BY MR. LARKIN: 
10  Q   Could you -- yeah --
11       JUDGE ROSAS: Are you still thinking or --
12       THE WITNESS: No, I didn’t sign it.  No, sir.  That was

13   one of the first two cards that I had, the same day I talked

14   about earlier.
15       MR. LARKIN: Okay.  Next page, Carmen Giacondo.  Do you

16   recall where you were when Mr. Giacondo signed his card?

17       THE WITNESS: No, I don’t, sir.
18       BY MR. LARKIN: 
19  Q   Were you at work?
20  A   Yes, sir --
21  Q   Now, over on the right hand side, the initials R-W, are

22   those your initials?
23  A   Yes, sir.
24  Q   Did you write that?
25  A   I believe so.
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 1  Q   And the initials C-S, did you write that?
 2  A   No, sir.
 3  Q   Okay.  Bottom of the page, Dan Goodrow.
 4  A   Yes, sir.
 5  Q   Do you remember where you were when Mr. Goodrow signed his

 6   card?
 7  A   I believe that was in the roll shop break room as well.

 8  Q   Do you recall whether anyone else was present with you and

 9   Mr. Goodrow in the roll shop break room when he signed his

10   card?
11  A   Don’t recall.
12  Q   Do you recall earlier you told me that Mr. Beck -- I’m

13   sorry, Mr. Buskey signed a union card with you in the roll shop

14   break room?  Recall that?
15  A   Yes, sir.
16  Q   And Mr. Buskey signed on January 3rd.  It says 2013 on his

17   card.  Is that the date he actually signed?
18  A   No, sir.  He signed the 14.
19  Q   So Mr. Buskey signed January 3rd 2014 in the  roll shop

20   break room?
21  A   Yes, sir.
22  Q   Okay.  Mr. Goodrow signed January 3rd 2014 in the roll

23   shop break room --
24  A   Yes, sir.
25  Q   -- correct?  But they didn’t do it at the same time?
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 1  A   Not that I recall.
 2  Q   Next page, Mr. Greenier, Darren Greenier.
 3  A   Yes.
 4  Q   Do you recall where you were when Mr. Greenier signed his

 5   card?
 6  A   No, he works in the finishing lines, but no, I don’t

 7   recall.
 8  Q   And the initials on the back, R-W, did you write that?

 9  A   Believe so.
10  Q   And C-S, did you write that on the back of the card?

11  A   No, sir.
12  Q   Look back over toward the -- on the front of Mr.
13   Greenier’s card.  There appears to be -- second line from the

14   bottom, where it says department, and then directly to the

15   right it says shift.  Do you see that?
16  A   Yes, sir.
17  Q   And there appears to be a marking.  It looks to me like

18   it’s a D.
19  A   I’ve seen that on a few of them there.
20  Q   Do you know what that is?
21  A   No.
22  Q   Did you write that D there?
23  A   He’s on B shift.  So I don’t know what the D is --

24  Q   Okay.  So the question is did you write that D?
25  A   No.
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 1  Q   Okay.  And so going back through --
 2  A   I’ve seen it on a couple of them before.  You didn’t

 3   question me.  So I --
 4  Q   Yeah.  So like if we went back to page one of General

 5   Counsel’s 47, Norman Beck --
 6  A   Yes.
 7  Q   -- it looks like that D is there on --
 8  A   Yeah.
 9  Q   -- his card too.  You see that?
10  A   Yes, sir.
11  Q   Did you write that?
12  A   No.
13  Q   Now, it looks to me like the D was written over the top of

14   what looks like a B.  Do you see that?
15  A   Yes, sir.
16  Q   Did you write the B?
17  A   No, I -- no.
18  Q   Who wrote the B, do you know?
19  A   No.  Must be Norm.  I just witnessed the card.
20  Q   Well, did you watch him fill the entire card out?
21  A   Yes, sir.
22  Q   And do you recall whether he filled out every line of the

23   card?  Did you see him fill out every line in the card?

24  A   I wasn’t over his shoulder.
25  Q   You weren’t over his shoulder --
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 1  A   I was standing next to him.
 2  Q   Okay.  So --
 3  A   I didn’t tell him how to fill anything out, if that’s what

 4   you’re asking.
 5  Q   Well, I guess what I’m trying to ask is did anybody

 6   besides Mr. Beck write the letter B?
 7  A   No, sir.  Not that I know of.
 8  Q   But Mr. Beck didn’t write the letter D though on the card?

 9  A   D?
10  Q   The big dark D in the --
11  A   No --
12  Q   -- darker ink.
13  A   -- none of these dark D’s, I don’t recall --
14  Q   Okay.
15  A   -- where they came from.
16  Q   So you didn’t write it and he didn’t write it?
17  A   No, sir.
18  Q   Someone else wrote it?
19  A   I’m guessing yes.  I didn’t write it and he didn’t write

20   it.
21  Q   And so the same --
22  A   Looks like it’s made out of marker to me.
23  Q   The same would go for the card of Mr. Brown, Richard

24   Brown, the D on his card?
25  A   Yes, sir.  No, he’s on B shift also.
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 1  Q   Now, let’s go over to Mr. Giacondo’s card, Carmen

 2   Giacondo.  Now, in this card there’s writing.  It says “cold

 3   mill B” in that same line.
 4  A   Yes, sir.
 5  Q   That -- to -- it seems to almost completely black out

 6   something that was written underneath it.  Same question there,

 7   did he write that; “cold mill D”?
 8  A   Not that I recall.  I don’t know.
 9  Q   Did you write it?
10  A   No, sir.
11  Q   Okay.  Moving on to John Lee, do you recall where you were

12   when Mr. Lee signed his card?
13  A   No.  No, I don’t, sir.
14  Q   Over on the back side of his card, see the R-W?  Is that

15   your handwriting?
16  A   Believe so, yes.
17  Q   And the C-S, did you write that?
18  A   No, sir.
19  Q   Now, there also to the left looks like there is the letter

20   B with a cross, like a cross out through it.
21  A   Yeah.
22  Q   You see that?
23  A   Yes.
24  Q   Do you know what that is?
25  A   No, I don’t.
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 1  Q   Did you write that?
 2  A   Not that I recall.
 3  Q   Is there somebody with an initial B in their name that you

 4   would have given a union card to?
 5       MS. LESLIE: Objection, Your Honor.  He’s answered the

 6   question.
 7       JUDGE ROSAS: Repeat the question again.
 8       MR. LARKIN: The --
 9       JUDGE ROSAS: Is there someone in what?
10       MR. LARKIN: Is there someone who -- with the initial B in

11   their name to whom he may have given a union card?

12       MS. LESLIE: Your Honor, he’s testified at length as to

13   who he has given the card to.
14       JUDGE ROSAS: I’m going to sustain the objection.

15       MS. ROBERTS: And Your Honor, if I may request if he is

16   finished with Respondent if can we take a five minute recess

17   break?
18       JUDGE ROSAS: You’ve got a little bit left, right?

19       MR. LARKIN: Yeah.
20       JUDGE ROSAS: Would you say it’s more than five minutes?

21       MR. LARKIN: Yes.
22       JUDGE ROSAS: Okay.  Let’s take a break.  Off the record.

23       (Whereupon, a brief recess was taken)
24       JUDGE ROSAS: On the record.
25       BY MR. LARKIN: 
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 1  Q   I think we were on the card of Kristen Moody.  You have

 2   that in front of you, sir?
 3  A   What’s that, sir?
 4  Q   Do you have that in front of you?
 5  A   Yeah, you’re back on Dan Cotter again?
 6  Q   Kristen Moody.
 7  A   Oh, Kristen Moody, okay.  Sorry.  Let’s see.  Okay, sir.

 8  Q   Do you recall where you were when Miss -- it is Ms. Moody,

 9   is it not?  Or is it a Mr. Moody?
10  A   Do I recall where?
11  Q   Well, first the first question is is who --
         Kristen
12   Moody, is it a Ms. Moody or a Mr. Moody?
13  A   Believe it’s a Mr. Moody.  I don’t recognize the name.  I

14   know he’s from CASH.  And I had -- he had come over to the

15   mill.  I had a CASH -- I had a couple CASH people come over to

16   the mill to sign cards.  I believe he was one.
17  Q   Okay.  So you say he.  So Mr. Moody.   Is Kristen Moody a

18   male or a female?
19  A   Believe he’s a male.
20  Q   You believe he’s a male?
21  A   Yeah, I didn’t sign any female cards.
22  Q   Well, you testified earlier that employees always sign the

23   cards in your presence, correct?
24  A   Correct.
25  Q   Okay.  So that means that Kristen Moody -- your testimony
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 1   is Kristen Moody signed this authorization card in your

 2   presence?
 3  A   At the mill, yes.  At the --
 4  Q   Okay.
 5  A   -- mill break room.
 6  Q   But you’re not sure if Kristen Moody is a male or a

 7   female?
 8  A   It’s a male.
 9  Q   Okay.  Because earlier you said you believed so.

10  A   Yes, sir.
11  Q   But you’re sure?
12  A   I wouldn’t know him if I seen him, honestly.
13  Q   So you don’t know Kristen Moody?
14  A   Not personally, no, sir.  Somebody approached me, you have

15   cards?  I said I’ve got cards.  Filled it out.  That was it.

16  Q   So someone who later -- someone -- an -- your testimony is

17   that someone approached you, asked you if you had a union card?

18  A   Yes.
19  Q   And you answered that you did?
20  A   Yes.
21  Q   And you furnished a union card to this individual?

22  A   Yes, they filled it out right then and there.
23  Q   Okay.  And what you got back, your testimony is, is this

24   card that bears the name Kristen Moody?
25  A   Yes, sir.
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 1  Q   But you don’t know who Kristen Moody is?
 2  A   Not personally, no.
 3  Q   Okay.  And the individual who interacted with you during

 4   this exchange was a man or a woman?
 5  A   A man.
 6  Q   But you don’t recall where this occurred?
 7  A   Recall what?
 8  Q   You don’t recall where this exchange took place?

 9  A   Yes, on -- in the 88 break room.
10  Q   88 inch break room.
11  A   That was the only one that -- a person I didn’t know

12   personally.
13  Q   Do you remember what Mr. Moody looks like?
14  A   Yes, sir, I don’t recall, sir.
15  Q   So if Mr. Moody --
16       MS. LESLIE: Objection, Your Honor.  He’s asked -- he’s

17   been asked and answered numerous questions on this.

18       JUDGE ROSAS: So we’d like to forestall any further

19   questions since that’s asked -- it’s already answered.  Let’s

20   see what the next one --
21       BY MR. LARKIN: 
22  Q   The question was going to be so if Mr. Moody walked into

23   the courtroom would you recognize him?
24  A   No, sir --
25       JUDGE ROSAS: I think we’re done with the employee named
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 1   Moody.
 2       MS. LESLIE: And I move to strike whatever answer that Mr.

 3   Watts was starting to give.
 4       MR. LARKIN: Well, the answer he actually gave was no and

 5   I don’t see any reason to strike the testimony.  I think it’s -

 6   -
 7       JUDGE ROSAS: Okay.  We’re ready to move on.  That was the

 8   essence of my ruling.
 9       THE WITNESS: Okay.
10       MR. LARKIN: So General Counsel’s objection was sustained?

11       JUDGE ROSAS: As to any cross examination with respect to

12   credibility based on whether this witness recalls if he was a

13   man or a woman or -- you know, it’s -- we’ve already got a

14   wealth of testimony about the interaction and extent of

15   knowledge of this witness, with respect to that particular

16   individual.
17       MR. LARKIN: Okay.  Well, then I just have one final

18   question about this particular card.
19       BY MR. LARKIN: 
20  Q   Mr. Watts, is that your signature in the bottom of the

21   card?
22  A   Yes, sir.
23  Q   Next page, Michael Mullen.
24  A   Yes, sir.
25  Q   You recall where you were when Mr. Mullen signed his card?
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 1  A   No, I don’t recall.  It was in the cold mill.
 2  Q   Is that your signature in the bottom of the card?
 3  A   Yes, sir.
 4  Q   And on the right hand said of the card, the initials C-S,

 5   did you write that?
 6  A   No, sir.
 7  Q   Do you know who did?
 8  A   No.
 9  Q   Next Edward J. Murray.
10  A   Yes.
11  Q   Do you recall where you were when Mr. Murray signed his

12   card?
13  A   No, I don’t recall.
14  Q   The initials on the right hand side of the card, did you

15   write those?
16  A   No, sir.
17  Q   Do you know who did?
18  A   No.
19  Q   Next Brian Solazzo.
20  A   Yes.
21  Q   Do you recall where you were when Mr. Solazzo signed his

22   card?
23  A   No, I do not.
24  Q   And the initials on the right hand side of the page, are

25   those -- is that your handwriting?
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 1  A   No, sir.
 2  Q   Do you know who wrote that?
 3  A   No, I don’t.
 4  Q   Now Dustin Terry.
 5  A   Yes.
 6  Q   Last page.  Do you recall where you were when Mr. Terry

 7   signed his card?
 8  A   No, I don’t recall.
 9  Q   Were you at work?
10  A   Yes, sir.  Believe so.
11  Q   I want to back up to Mr. Solazzo.  You said you don’t

12   recall the circumstances of his card signing.  Do you recall

13   whether you were at work when he signed the card?
14  A   Believe so, yes, sir.
15  Q   And then finally your card.  Did anyone witness you sign

16   your card?
17  A   Yes, Everett Abare.
18  Q   When I -- earlier I asked you about Mr. Terry signing his

19   card at work and you said yes.  Each time that I asked you --

20   well, let me ask you this:  when you said yes to that question,

21   do you recall if Mr. Terry signed the card at work, does that

22   mean in the Oswego plant?
23  A   Yes, in the Oswego plant.
24  Q   So the same question with Mr. Solazzo, you recall that he

25   signed at work, does that also mean the Oswego plant?
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 1  A   Yes, sir.
 2  Q   And is the same true for any of the other individuals that

 3   you testified signed cards at work?  That means the Oswego

 4   plant?
 5  A   Yes, sir.
 6  Q   Now, Mr. Watts, you also witnessed David Lecerto sign a

 7   union card, isn’t that correct?
 8  A   Believe so --
 9  Q   You were not show Mister --
10  A   I know Dave Lecerto real well.  He works on the mill, yes.

11  Q   Do you recall where you were -- well, let me ask you this:

12   do you recall the date that Mr. Lecerto --
13  A   No, sir.
14  Q   -- signed a union card?  You don’t recall, but you recall

15   witnessing him do it?
16  A   No, I didn’t say that.  Know David Lecerto.  He works on

17   the mill.  I can’t recall if I had signed -- if he had signed a

18   card with me or not --
19  Q   I thought that when I just asked you, you also witnessed

20   David Lecerto sign a union card, I thought your answer was yes?

21  A   No, I know Dave Lecerto.  He works on the mill.

22  Q   Okay.  My question was did you also witness Mr. Lecerto

23   sign a union card?
24       MR. MANZOLILLO: Objection, asked and answered.

25       MR. LARKIN: We’re just trying to clarify.

Page 1324

 1       JUDGE ROSAS: Answer one more time.
 2       THE WITNESS: I know Dave Lecerto.  He works on the mill.

 3   I don’t recall witnessing or seeing him sign a card, but I

 4   might have.
 5       BY MR. LARKIN: 
 6  Q   You might have?
 7  A   I don’t --
 8       MS. LESLIE: Objection.
 9       THE WITNESS: -- recall.
10       MS. LESLIE: This goes beyond the scope of the direct,

11   Your Honor.
12       JUDGE ROSAS: Sustained as to -- the answer is stricken as

13   to whether he might have.
14       THE WITNESS: I don’t --
15       MS. LESLIE: You’re -- there’s no question.
16       JUDGE ROSAS: There’s no question.  Next question.

17       BY MR. LARKIN: 
18  Q   Mr. Watts, you recall giving an affidavit to the NLRB in

19   March of 2014, correct?
20  A   Yes.
21  Q   Remember we talked about that earlier and I asked you if

22   the individuals whom you attested receiving cards from, if

23   those cards were shown to you, prior to the time you signed

24   your affidavit and you answered yes?  You remember that?

25  A   (No audible answer)
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 1       MR. DUMBACHER: Your Honor, we need audible answers.

 2       THE WITNESS: Yes.  Well, I want to ask one question.  I

 3   had two affidavits.  One was a correction affidavit and one was

 4   an affidavit before.
 5       MR. LARKIN: I’m aware of that.
 6       THE WITNESS: Okay.   So I don’t -- I’m not really sure

 7   which one you’re talking about, sir, because I -- honestly, I

 8   read them once.
 9       BY MR. LARKIN: 
10  Q   You read them once before you signed?
11  A   Yes.
12  Q   Okay.  But you read your affidavits before you signed?

13  A   Yes.
14  Q   Okay.  And do you recall, in an affidavit that you gave to

15   the Board on March 14th of 2014, attesting that you witnessed

16   David Lecerto sign a union authorization card?
17       MR. MANZOLILLO: Objection to the -- it’s beyond the scope

18   of direct and it’s -- I mean there’s no relevance --
19       JUDGE ROSAS: Well, it’s relevant to the previous question

20   that was asked and answered.  Go ahead.
21       THE WITNESS: Yes.
22       BY MR. LARKIN: 
23  Q   You recall giving that affidavit?
24  A   I recall that affidavit.  I don’t know what was on the

25   correction affidavit, honestly, afterwards, but --

Page 1326

 1  Q   Okay.  So --
 2  A   I don’t know which --
 3  Q   -- when you refer to a correction affidavit what are you

 4   referring to?
 5  A   An affidavit after.  I did two affidavits I believe.
 6  Q   Okay.  You gave a second affidavit because you made some

 7   mistakes in your first affidavit?
 8  A   Think so.
 9  Q   Okay.  And the second affidavit was intended to correct

10   the mistakes --
11  A   Because I noticed the 2013.
12  Q   Let’s make sure that we don’t talk over each other, just

13   for his sake.
14  A   Okay.
15  Q   So the second affidavit was one in which you corrected

16   mistakes that you made in your first affidavit?
17  A   I believe so, sir.
18  Q   And you don’t remember whether -- if you’d stated in your

19   first affidavit that you witnessed Mr. Lecerto sign a union

20   card, you don’t remember whether that was a mistake that you --

21       MS. LESLIE: Objection, Your Honor.
22       MR. LARKIN: I’d like to be able to finish my question

23   before you object.
24       JUDGE ROSAS: Okay.  Finish your question.

25       MR. LARKIN: You don’t remember whether you said anything
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 1      E X H I B I T S
    EXHIBIT NUMBER          IDENTIFIED        RECEIVED

 2  GENERAL COUNSEL'S
 3  GC-2                     1399           1399
 4  GC-5                     1511           1511
 5  GC-6                     1511           1511
 6  GC-8                      --            1515
 7  GC-10                     --            1515
 8  GC-37                    1418           1418
 9  GC-50                    1503           1504
10  GC-53                    1478           1479
11  GC-62                    1445           1447
12  GC-67                    1485           1487
13  GC-71                    1511           1512
14  GC-72(a) through (mm)    1512           1512
15  GC-75                    1514           1514
16  GC-76                    1514           1514
17  GC-131                   1399           1399
18  GC-292                   1392           1399
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 1      P R 0 C E E D I N G S
 2      (Time Noted: 9:35 a.m.)
 3      ADMINISTRATIVE LAW JUDGE ROSAS: On the record.

 4      MR. LARKIN: I'm sorry, Your Honor, before -- we're off

 5  the record?
 6      JUDGE ROSAS: No, no, that's fine; we can be on the

 7  record.
 8      MR. LARKIN: Before we -- before General Counsel calls a

 9  witness we wanted to offer in for admission an exhibit, it's

10  been marked Exhibit 292.
11      (Respondent's 292 marked.)
12      MR. LARKIN: I'm showing a copy to Counsel for General

13  Counsel.
14      JUDGE ROSAS: This is Respondent's?
15      MR. LARKIN: Yes, Respondent's Exhibit 292, it's a

16  composite of all versions of Ms. Petock's February 10 letter to

17  Mr. Dobkin.  The two versions that were shown to employees, a

18  clean version of the letter, and a version of the letter that

19  Mr. Dobkin received from Ms. Petock in e-mail form, a

20  transmission e-mail from Ms. Petock.
21  This is the communication he was discussing yesterday on

22  the record.  We think that for the sake of clarity it would be

23  best to offer this all -- the two versions of the document that

24  the Company showed employees already admitted into evidence.

25  We recognize that.  The clean version of the letter is not.
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 1  The first two pages of that exhibit, which are a copy of the

 2  clean version of the letter transmitted by e-mail to Mr. Dobkin

 3  are not.
 4  So technically we're offering those two version into
 5  evidence, but for ease of reference we thought an easy way to

 6  offer the exhibit would be one composite of all versions of the

 7  letter so that all versions of the letter are in one document

 8  and one exhibit that can be referred to without going back and

 9  forth through multiple exhibits and it should be sort of easily

10  discerned, you know, whether the letters differ frankly.

11  So technically we're moving the admission of the first two

12  pages of that and the last two pages of it as Respondent's

13  Exhibit 292.  The two other versions of the letter are already

14  in evidence but we've included them in the composite exhibit

15  again for ease of reference.
16      MS. ROBERTS: Well, Your Honor, we were presented with

17  this document so I want to make sure I represent that

18  correctly, and I think during our prior proceeding, which was

19  indicating that the last document contained in Respondent's

20  Exhibit, which is 67-1 and 2, I thought that was already in

21  evidence.  And we have no problem stipulating as a joint

22  exhibit that -- those last two pages into the record, which is

23  the actual -- is a letter sent to Respondent during the
24  investigation.
25  However, the first page, the first two, for one, you know,

Page 1394

 1  it's a little premature for Respondent to be offering exhibits,

 2  asking a witness or any testimony on their case during our

 3  case.
 4  But I also would like to request -- I would object to the

 5  letter based on the initial introductory portions from Ms.

 6  Petock, which based on our position this is irrelevant, and not

 7  only that it's duplicative if we admit the last -- the same

 8  letter which is the last two pages of this exhibit.
 9  Duplicative as well is the two documents that are already

10  in evidence, which if you are to focus your attention to the

11  redacted document, which is GC-65 -- I mean Respondent's 65,

12  that's the exact same document as General Counsel's Exhibit 39.

13      MS. LESLIE: Could we go off the record for just a second,

14  Your Honor?
15      JUDGE ROSAS: Sure.
16      (Whereupon, a brief recess was taken.)
17      JUDGE ROSAS: Back on the record.
18      MS. ROBERTS: Just for correction, because counsel is

19  correct in that.  Looking at Respondent's Exhibit 292, the --

20  they're not numbered so I'll take the liberty if I may of

21  numbering them with a --
22      JUDGE ROSAS: You know, they're all separate and distinct.

23  We know which ones -- they'll have their own little marking,

24  65-1 2 and so on, and I mean if you want that's fine, but --

25      MS. ROBERTS: But they're not offering it as that.
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 1  They're offering it as one exhibit, it's my understanding --

 2      JUDGE ROSAS: I understand, yeah.  That's fine.

 3      MS. ROBERTS: The position is that it's duplicative of

 4  what's already in the record.  And it's also not relevant.  The

 5  portion of the first page of 292, which has communication from

 6  Ms. Petock to Mr. Dobkin, which again is communication from a

 7  field examiner that we have consistently arguing is not

 8  relevant to the case, this particular case.
 9  Not only that the attached portion of the e-mail is
10  already represented in the last two pages of Respondent's

11  Exhibit 292.  So which we're willing to stipulate into the

12  record just those last pages.
13  The other two documents, Respondent -- of Respondent's

14  Exhibit 292, pages 4 and 5 are already in evidence as General

15  Counsel's Exhibit 40, and Respondent's Exhibit 292, pages 6 and

16  7 are already in evidence as Respondent's Exhibit 66.  So to

17  not burden the record, to not putting duplicative documents in

18  addition to that communication that we find is irrelevant we

19  would object to the document as a whole.
20      JUDGE ROSAS: 292 means there's going to be 291 documents

21  preceding it.  I think it's --
22      MR. LARKIN: Not necessarily.
23      JUDGE ROSAS: Well, looks like --
24      MR. LARKIN: We consecutive number.
25      JUDGE ROSAS: -- there's going to be a lot so whatever

Page 1396

 1  burden, you know, one's going to incur, you know, will have

 2  been suffered already, you know, dozens of exhibits prior to

 3  that.
 4  But, now let me ask you, you don't take any issue with the

 5  authentication of Ms. Petock's e-mail?
 6      MS. ROBERTS: I don't.
 7      JUDGE ROSAS: It is what it is, right?
 8      MS. ROBERTS: It is from an NLRB website.
 9      JUDGE ROSAS: Okay.
10      MS. ROBERTS: With a web address.
11      MR. MANZOLILLO: Your Honor, I was going to say we -- the

12  Union also similarly objects to the relevance of the first two

13  pages of the document.  We think again there's a Charge in the

14  receipt of the Charge speak for themselves.  I think that we

15  don't have a problem with the last two pages going in in

16  addition to the documents that are already in because for

17  comparative purposes I think that's reasonable, but we don't

18  think the e-mail exchange or anything from Ms. Petock is

19  relevant for it.
20      JUDGE ROSAS: Let me just make sure just 'cause it looks a

21  little different than what I'm used to seeing when you have an

22  e-mail heading followed by the body.  Anybody take issue with

23  the fact that this e-mail kind of looks -- is what it appears

24  to be?
25      MR. LARKIN: I can speak to that if you have a question
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 1  about that.  The -- you know, the letter beneath the one -- you

 2  know, the e-mail from Ms. Petock that's the manner in which it

 3  was forwarded.  So in other words it wasn’t a close attachment.

 4  There is normally one -- when you send it -- a document you can

 5  attach it or you can paste it into the body of the e-mail.  The

 6  version of the e-mail from Mr. Dobkin's e-mail --
 7      JUDGE ROSAS: I see it was an attachment.
 8      MR. LARKIN: Well, no, it was -- what I'm saying is that -

 9  -
10      MS. LESLIE: Your Honor, perhaps I clarify.  There is the

11  ability when you're in a letter in and of itself to just say

12  "send it" and it would not be a separate attachment from that

13  e-mail.
14      JUDGE ROSAS: Okay.  I think I stumbled onto that once.

15      MS. ROBERTS: Yes, and it sounds like Mr. --

16      JUDGE ROSAS: Okay.
17      MS. ROBERTS: -- Larkin is saying --
18      JUDGE ROSAS: I know what you're talking about now.

19      MS. ROBERTS: -- that's how Mr. Dobkin's --
20      JUDGE ROSAS: Okay.  That's right.
21      MS. ROBERTS: -- received it.
22      JUDGE ROSAS: Okay, alright.  Look, this is essentially a

23  compendium, I don't want to draw a similarity too much between

24  something like this and like summaries, charts and things of

25  that sort under Federal Rule of Evidence, 1,006, but for ease

Page 1398

 1  of one later on burdened by a record, let's say, I'm looking to

 2  one particular document as opposed to 40 here and 66 there and

 3  so on, if they're all in one place that's -- anything making my

 4  life easier later is fine.
 5  There's an objection as to the admissibility however of

 6  the first page of this document in any event, correct?  Because

 7  it has Ms. Petock's communication?
 8      MS. ROBERTS: That's correct, Your Honor.  I'll request

 9  that that part be stricken.
10      JUDGE ROSAS: Okay.  I'm going to overrule that since it

11  came to Mr. Dobkin -- it came to Mr. Dobkin his -- there's an

12  issue about his position statement that's in the record.  I

13  don't know how this is all going to factor in later, if it is

14  something that I'm not entitled to rely upon you all will brief

15  that but I'm going to include that in the record.  It appears

16  to have some usefulness potentially for me later on from an

17  organizational standpoint.  This is the universe of the

18  different formats of this -- of a communication going out from

19  the Board agent to the Company that is -- then is allegedly

20  shared with employees.  I'll take it.
21      MS. LESLIE: Your Honor, I'd just like to make it clear on

22  the record that to the extent that there is -- the blacked out

23  letter in that package that that has been admitted into

24  evidence as GC Exhibit 40.  So to the extent there's any

25  references GC Exhibit 40 is that blacked out letter.
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 1      JUDGE ROSAS: And Respondent 66 I believe is also in

 2  evidence.
 3      MS. ROBERTS: Yes, it is, and it's the blurry letter.

 4      JUDGE ROSAS: Like I said, this might be more useful for

 5  me to work from the standpoint of reviewing the record later

 6  on.  Okay, so I'll receive the document over objection of the

 7  General Counsel and the Charging Party.
 8      (Respondent 292 received.)
 9      JUDGE ROSAS: Anything else?
10      MS. ROBERTS: Yes, Your Honor, I'd like to offer some

11  additional documents that Respondent -- and we stipulate into

12  the record as well.  General Counsel's Exhibit 2 as well as

13  General Counsel's Exhibit 131.
14      (General Counsel's 2 and 131 marked.)
15      MS. ROBERTS: The General Counsel offers GC Exhibit 2 and

16  GC 131.
17      MR. LARKIN: We have no objection.
18      JUDGE ROSAS: General Counsel's Exhibits 2 and 131 are

19  received in evidence without objection.
20      (General Counsel's 2 and 131 received.)
21      JUDGE ROSAS: Okay?
22      MS. LESLIE: Your Honor, may we go off the record for a

23  minute?
24      JUDGE ROSAS: Sure.
25      (Whereupon, a brief recess was taken.)

Page 1400

 1      JUDGE ROSAS: Back on the record.
 2  All right, next witness.
 3      MS. LESLIE: General Counsel calls Joseph Griffin.

 4      JUDGE ROSAS: Sir, please raise your right hand.

 5  Whereupon,
 6      JOSEPH GRIFFIN,
 7  having first been duly sworn, was called as a witness and

 8  testified as follows:
 9      JUDGE ROSAS: Please state and spell your name and provide

10  us with an address.
11      THE WITNESS: Joseph Griffin, J-O-S-E-P-H, Griffin, G-R-I-

12  F-F-I-N, and 15 Yates Avenue, Y-A-T-E-S, Sudan, New York 13126.

13      MS. LESLIE: Good morning, Mr. Griffin.
14      THE WITNESS: Good morning.
15      DIRECT EXAMINATION
16      BY MS. LESLIE: 
17  Q   Are you here pursuant to a subpoena?
18  A   Yes.
19  Q   Are you currently employed?
20  A   Yes.
21  Q   And where are you employed?
22  A   Novelis.
23  Q   How long have you worked there?
24  A   I think about just over a year now.
25  Q   What is your position there?
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 1  A   I'm a electrician in remelt.
 2  Q   And is remelt a department at Novelis?
 3  A   Yes.
 4  Q   Turning your attention to January 23, 2014 were you at

 5   work that day?
 6  A   Yes.
 7  Q   Did you have lunch at work that day?
 8  A   Yes, I did.
 9  Q   Where did you have lunch?
10  A   In the remelt cafeteria.
11  Q   Was there anyone else there when you had your lunch?

12  A   Yeah, there was other workers, production, my partner was

13   there, Mike Jadis, some of our managers, my manager, Fred

14   Smith, and his manager, Tom Granbois and some other production

15   managers.
16  Q   Did anyone come into the lunchroom while you were there?

17  A   Yes.  Chris Spencer came in and hung up a USW meeting time

18   on one of our pole supports in the lunchroom.
19  Q   And how do you know that's what he posted?
20  A   I -- when he came in and posted it I turned around to read

21   it and I read that it was -- it said the USW and meeting time,

22   it was at -- and then that's all I could read.
23  Q   And why was that all that you could read?
24  A   As I was reading it our maintenance boys came in took down

25   this sign.
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 1  Q   Have you looked at that board before?
 2  A   Yes.
 3  Q   And have you seen anything posted on it?
 4  A   Yes, they -- we always have people who sell -- well, I

 5   shouldn't tell -- there's like a bulletin board, there's
 6   benefits and postings for houses for rent, boats for sale,

 7   stuff that people just -- the worker is trying to get rid of.

 8       MS. LESLIE: Thank you.  I have no more questions, Your

 9   Honor.
10       JUDGE ROSAS: Okay.  Charging Party?
11       MR. MANZOLILLO: No, Your Honor.
12       JUDGE ROSAS: Respondent?
13       MR DUMBACHER: Jencks Statement, please?

14       JUDGE ROSAS: Off the record.
15       (Whereupon, a brief recess was taken.)
16       JUDGE ROSAS: Back on the record.
17       MR DUMBACHER: Mr. Griffin, thank you for your patience, I

18   know you were here yesterday as well, so thank you for your

19   patience.  I'm just going to ask you a few questions about what

20   you testified about.
21       CROSS-EXAMINATION
22       BY MR. DUMBACHER: 
23  Q   Your manager is Mr. Fred Smith, is that correct?

24  A   He is our maintenance coordinator.
25  Q   Okay.  Who did you report to on January 23rd?  Who was
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 1   your direct supervisor?
 2  A   My direct supervisor is Fred Smith.
 3  Q   And did Mr. Smith report to Mr. Granbois?
 4  A   Yes.
 5  Q   Who was your crew leader at the time?
 6  A   My crew leader is Mike Jadis.
 7  Q   Okay.  And was Mr. Jadis your crew leader on January 23rd?

 8  A   No, that was actually George Axtel.
 9  Q   George Axtel at the time?
10  A   Yes.
11  Q   Okay.  Was Mr. Granbois eating lunch in the cafeteria on

12   January 23rd?
13  A   Yes.
14  Q   Okay.  Was he sitting at the table with you?
15       MR. MANZOLILLO: Objection, relevance.
16       JUDGE ROSAS: I'll allow it.
17       THE WITNESS: No, he was not sitting at the table with me.

18       BY MR. DUMBACHER: 
19  Q   Were you sitting in the remelt cafeteria?  You weren't

20   standing were you?
21  A   No, I was sitting.
22  Q   Who were you sitting with?
23       MS. LESLIE: Objection to relevance, Your Honor.

24       JUDGE ROSAS: I'll allow some leeway and see where this

25   goes.  Overruled.  You can answer.

Page 1404

 1       THE WITNESS: I was sitting at that time with Gregg

 2   LaSalle and Joe Micholetti (ph) and some of the mechanics that

 3   we work with.
 4  Q   Were you facing the bulletin board or was your back to the

 5   bulletin board?
 6  A   It was kind of to the side of me, to my left side.
 7  Q   Was there a reason you turned around to look at the

 8   bulletin board?
 9  A   I just saw Chris walk in and I turned around to see what

10   he had hung up.
11  Q   And I believe you said that he -- all you could see was

12   that there was language indicating that there was going to be a

13   USW meeting?
14  A   Yes.
15  Q   You didn't see what was on the rest of the document did

16   you?
17  A   No.  I know they've been having meetings at the --

18       MS. LESLIE: Objection, Your Honor.
19       JUDGE ROSAS: What did you objection to because I didn't

20   hear the -- you objected to what he was saying?
21       MS. LESLIE: I just -- I apologize, Your Honor.  I was

22   making my objection.
23       JUDGE ROSAS: Oh, making the objection to --

24       MS. LESLIE: Yes.
25       JUDGE ROSAS: -- Mr. Dumbacher's question.  Repeat the
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 1   question?
 2       MR DUMBACHER: The only thing that you saw on the document

 3   was an indication of a USW meeting that was going to be held.

 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: Yes.  I knew about -- I knew they were

 6   having it at the hall but I never knew a date or time.
 7  Q   You didn't see what else was on the document did you?

 8  A   No.
 9  Q   Is that correct?
10  A   Yes.
11  Q   Did you give a statement -- do you recall giving an

12   affidavit to the Board in this case?
13  A   Yes.
14  Q   And do you recall discussing the substance of your

15   statement with Mr. Spencer?
16  A   Yes.
17       MS. LESLIE: Objection.
18       MR DUMBACHER: Sorry.
19       JUDGE ROSAS: What's the basis?
20       MS. LESLIE: Objection, Your Honor, that would be hearsay.

21       MR DUMBACHER: Your Honor, him discussing it with Mr.

22   Spencer is not hearsay.
23       JUDGE ROSAS: I'll allow him to answer that.  Go ahead.

24   Do you recall discussing it?
25       THE WITNESS: Yes I do.

Page 1406

 1       JUDGE ROSAS: Okay.
 2       BY MR. DUMBACHER: 
 3  Q   Did you discuss it with Mr. Spencer shortly after

 4   witnessing Mr. Granbois take down the literature that you just

 5   testified to?
 6       MS. LESLIE: Objection, Your Honor, relevancy, hearsay.

 7       JUDGE ROSAS: I don't have a problem with the hearsay

 8   because we're just talking about the subject matter without

 9   getting into the details of it.  I'll permit that.  As to the

10   relevance I'm going to overrule it.  Go ahead, you can answer.

11       THE WITNESS: Just after lunch we were in another job so I

12   went to go finish that and I -- as soon as I got back to the

13   job we met to discuss the matter.
14       BY MR. DUMBACHER: 
15  Q   You met with Mr. Spencer?
16  A   Yes.
17  Q   Where did you meet?
18       MS. LESLIE: Objection, Your Honor, this goes beyond the

19   scope of the direct.
20       MR. MANZOLILLO: And irrelevant.
21       MR DUMBACHER: Clearly relevant, I mean, he's discussing

22   the substance of the statement he gave and Mr. -- I think if

23   you give me leeway it's relevant.
24       JUDGE ROSAS: Hold on.
25       MS. LESLIE: Your Honor, I think that he seems to the
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 1   basis for exploring that, Ms. Leslie?
 2       MS. LESLIE: No, Your Honor, I don't, but beyond that if

 3   he wants to get into -- I suppose if -- I mean he could simply

 4   ask the question did Chris Spencer pressure you or weren't you

 5   pressured by Chris Spencer to give a statement.  I don't

 6   exactly understand where this is going with respect to the

 7   Board agent.
 8       MR DUMBACHER: And I was in the process of establishing

 9   the circumstances when I was interrupted.
10       JUDGE ROSAS: Okay, all right.  I think I understand now.

11   Overruled.  Do you want to repeat the question?
12       MR DUMBACHER: Are we back on the record?

13       JUDGE ROSAS: Yeah.
14       COURT REPORTER: You've been on the record.

15       CROSS-EXAMINATION (continued)
16       BY MR. DUMBACHER: 
17  Q   Mr. Griffin, I believe you testified you were in a room

18   with Mr. Spencer.  What was that room again?
19  A   Our breakroom.
20  Q   There was just the two of you?
21  A   Yes,
22  Q   And the doors closed?
23  A   Yes.
24  Q   Was Mr. Spencer at the time the crew leader in the remelt

25   department?
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 1  A   He was the crew leader on "B" shift.
 2  Q   "B" shift, okay.  What shift did you work?
 3  A   At the time I was on days.
 4  Q   Okay.  Did you and Mr. Spencer have a conversation about

 5   what you saw?
 6       MS. LESLIE: Objection, lack of foundation as to time.

 7       BY MR. DUMBACHER: 
 8  Q   As to what you saw Mr. Granbois do on January 23rd.

 9       MS. LESLIE: Objection as to when the conversation with

10   Chris Spencer occurred.  I don't believe there's a foundation.

11       JUDGE ROSAS: Overrule, he can answer if he knows.

12       THE WITNESS: What was the question?
13       MR DUMBACHER: Okay.
14       BY MR. DUMBACHER: 
15  Q   And when did you speak to Mr. Spencer again?  Can you just

16   clarify that?
17  A   About maybe a half an hour after it happened.
18  Q   Okay.  And what did you and Mr. Spencer discuss?

19  A   We --
20       MS. LESLIE: Objection, Your Honor.
21       JUDGE ROSAS: Sustained.  Just to what he told Mr.

22   Spencer.  Mr. Spencer testified.  Unless you can refresh my

23   recollection or point me to the transcript in which he was

24   questioned about this specific transaction with this Witness

25   it's otherwise hearsay.
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 1       BY MR. DUMBACHER: 
 2  Q   Did Mr. Spencer have a written statement prepared for you

 3   to sign?
 4  A   Yes.
 5       MS. LESLIE: Objection.
 6       JUDGE ROSAS: What's the basis?
 7       MS. LESLIE: There's no foundation regarding what this is

 8   or what occurred or what happened.
 9       JUDGE ROSAS: Overruled.  He answered "yes".

10       BY MR. DUMBACHER: 
11  Q   What was in the statement?
12  A   That I saw Tom Granbois take down the flyer that Chris had

13   posted for the USW meeting.
14  Q   Mr. Spencer pressure you into signing that statement?

15  A   No.
16  Q   Mr. Spencer ask you to sign that statement?
17  A   He asked me but we wanted to talk about it and I had -- so

18   I didn't have any problems signing it.
19  Q   Did you ask Mr. Spencer if you could change any of the

20   content in the statement?
21  A   MR. MANZOLILLO:  Objection.
22       MS. LESLIE: Objection.
23       JUDGE ROSAS: The Witness asked Mr. Spencer?

24       MR DUMBACHER: Uh-huh, that is the question, yes.

25       JUDGE ROSAS: Overruled.
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 1       THE WITNESS: No.
 2       MR DUMBACHER: I have nothing further.
 3       JUDGE ROSAS: Intervenor, any follow-up questions?  That

 4   would be you.  Any follow-up?
 5       MS. LANGAN: No.
 6       JUDGE ROSAS: Okay.  Okay, redirect?
 7       MS. LESLIE: Your Honor, if I could just have a minute?

 8       JUDGE ROSAS: Sure.
 9       MS. LESLIE: Okay, thank you.  And if we could just --

10       JUDGE ROSAS: Off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: Back on the record.
13   Any redirect?
14       MS. LESLIE: Yes.  I just have really one question for

15   you.
16       REDIRECT EXAMINATION
17       BY MS. LESLIE: 
18  Q   When Mr. Spencer showed you that statement was it

19   consistent with what you had seen?
20  A   Yes.
21       MS. LESLIE: I have no further questions, Your Honor.

22       JUDGE ROSAS: Okay.  Any follow-up on that?

23       RECROSS-EXAMINATION
24       BY MR. DUMBACHER: 
25  Q   You  had a conversation with Mr. Spencer between the time
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 1  Q   Turning your attention to January 12, 2014, did you work

 2   that day?
 3  A   Yes, I did.
 4  Q   And where did you work?
 5  A   (Indiscernible) 2.
 6  Q   And did you -- and does that area have any other name?

 7  A   It's the same, what we call the dam.
 8  Q   And did you notice any union literature there that day?

 9  A   Yes, I did.
10  Q   Can you describe that?
11  A   There was two pieces of paper one the dashboard of the

12   controls.  One actually had the things that were taken away

13   from us at Novelis, and at that bottom it said, "United we

14   stand, divided we beg."  And the other one was a comparative of

15   Sunday, time and a half, favored the old way as compared to the

16   new way it was calculated.
17  Q   Did Jason Bro come into the pulpit that day?
18  A   Yes.
19       MR DUMBACHER: Objection, foundation.
20       JUDGE ROSAS: I'll sustain that as to form.
21       BY MS. LESLIE: 
22  Q   Who is your immediate supervisor?
23  A   We have a crew leader and then a coordinator.
24  Q   And who is your coordinator?
25  A   Joe Vanella.
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 1  Q   And who does Joe Vanella report to?
 2       MR DUMBACHER: Objection, it's vague on as to what time

 3   frame.
 4       JUDGE ROSAS: As of that time frame, January 12th?

 5       MS. LESLIE: Yes, Your Honor.
 6       JUDGE ROSAS: You can answer.
 7       THE WITNESS: At that time I believe it was Jason Bro.

 8       BY MS. LESLIE: 
 9  Q   And does Jason -- did Jason Bro have a job title at that

10   point?
11  A   Yes, he did.  I believe he was a manager that was in

12   charge of the finishing area.
13  Q   And on January 12th did you see him at Novelis?

14  A   Jason Bro or --
15  Q   I'm sorry, Jason Bro, yes.
16  A   Yes, I did.
17  Q   And where did you see him?
18  A   At the pulpit.
19  Q   And when you saw him at the pulpit was there anybody else

20   in the pulpit?
21  A   There was myself and Chad Phelps.
22  Q   And what happened when he entered the pulpit?
23  A   He realized or noticed that the two pieces of paper were

24   up on the dash.  He grabbed them and looked at them and he

25   explained that the one that had calculated the Sunday overtime
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 1   comparatively was allowed to stay, but the one for the union

 2   literature was not allowed.
 3  Q   And what was on the literature?
 4  A   Just a list of benefits that we as employees had lost.

 5  Q   And was there any phrase on that?
 6  A   At the bottom is said, "United we stand, divided we beg."

 7  Q   And did he ask you -- what, if anything, did he ask you at

 8   that point?
 9  A   He had asked me -- he had given me two names that I was

10   not familiar with and then a third that I was.
11  Q   And what was the third name?
12  A   Everette Abare.
13  Q   And what did he say to you?
14  A   He asked me who had brought this literature in and placed

15   them there, and like I said, he asked if the, you know, two

16   names that he said in a lower voice that I wasn't familiar

17   with, and then gave me Everette Abare, "Did Everette bring this

18   down?"
19  Q   And what happened next?
20  A   I explained to him that the literature was there before I

21   walked into the pulpit, it was there before I got there, and I

22   did not know who placed them there.
23  Q   What, if anything, happened next?
24  A   He took the union literature and had left.
25  Q   What type of activities take place in the pulpit?
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 1  A   The pulpit area is where the controls are for our line,

 2   where our line is run from.  And there's also a resting area

 3   for the guys that actually splice the coil together to rest

 4   until, you know, in-between coils, until the next coil is done.

 5   It gets them out of harms-way.
 6  Q   And are those the only activities that take place in the

 7   pulpit?
 8  A   No, it's also a break area.
 9  Q   Okay.  And do you take your break there?
10  A   Yes, I do.
11  Q   Are you the only one who does?
12  A   No.
13  Q   Who else takes their break there?
14  A   My whole crew and I imagine other crew members and other

15   crews.
16       MR DUMBACHER: Objection.  Move to strike that part.

17       JUDGE ROSAS: As to what he imagines that's stricken.

18       BY MS. LESLIE: 
19  Q   Have you ever brought any personal items to the pulpit?

20  A   Yes, I have.
21  Q   Could you describe what you've brought?
22  A   Newspapers, magazines, things of that nature.
23  Q   Have they ever been taken away from you?
24  A   No.
25  Q   Turning your attention to January 30, 2014, were you at
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 1   work that day?
 2  A   Yes, I was.
 3  Q   And were you working in the pulpit that day?
 4  A   Yes, I was.
 5  Q   And did you see Jason Bro at work that day?
 6  A   He did enter the pulpit.
 7  Q   And when he entered the pulpit who was present?

 8  A   Bob Sawyer, Robert Sawyer, Chad Phelps and myself.

 9  Q   And what did any -- what if anything did Jason Bro say

10   when he was at the pulpit?
11  A   Jason Bro had a piece of paper and he was talking about

12   the upcoming election.
13  Q   What did he say about it?
14  A   He wanted to make everybody aware that the upcoming

15   election was close and he turned to Bob Sawyer and made a

16   statement, "If you don't want a union in there how would you

17   vote?  How would you vote?"
18  Q   And what, if any, response did Mr. Sawyer provide?

19       MR DUMBACHER: Objection, hearsay.
20       JUDGE ROSAS: Do you have testimony from him?

21       MS. LESLIE: Yes, we do, Your Honor.
22       JUDGE ROSAS: On this transaction?
23       MS. LESLIE: Yes, we do, Your Honor.
24       JUDGE ROSAS: Do you dispute that?
25       MR DUMBACHER: No, we do not.

Page 1424

 1       JUDGE ROSAS: Okay.  Overruled.
 2       THE WITNESS: And then --
 3       MS. LESLIE: You can answer the question as to what, if

 4   anything, Mr. Sawyer said in response to Mr. Bro's question.

 5       THE WITNESS: Mr. Sawyer just kind of didn't answer him,

 6   kind of looked around the room.
 7       BY MS. LESLIE: 
 8  Q   What happened next?
 9  A   Then Jason Bro turned his attention to Chad Phelps who was

10   sitting next to Bob Sawyer and asked him the same question.

11   "If you don't want a union in there how would you vote?  How

12   would you vote?"
13  Q   And what, if any, response did Mr. Phelps give?
14  A   Mr. Phelps did not answer the question either; he kind of

15   looked around the room.
16  Q   And what happened next?
17  A   That's when Jason Bro turned his attention to me and asked

18   me the same question.
19  Q   And what, if any, response did you give?
20  A   I told him that if we didn't get a union in here we were

21   going to take it in the ass.
22  Q   And --
23       MR DUMBACHER: I didn't hear that last word, "we were

24   going to take it" --
25       THE WITNESS: Take it in the ass.
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 1       BY MS. LESLIE: 
 2  Q   What, if any, response did Mr. Bro have?
 3  A   He didn't really respond to that.
 4  Q   What happened next?
 5  A   The tension in the room was -- you could feel it.
 6       MR DUMBACHER: Objection, to the extent that it's

 7   speculates.
 8       JUDGE ROSAS: Sustained.
 9       THE WITNESS: And then --
10       JUDGE ROSAS: There's a -- I'm sorry.  Why don't you wait

11   for the question.
12       THE WITNESS: Okay.
13       BY MS. LESLIE: 
14  Q   What happened after you made your statement?
15  A   After I made my statement I wanted to kind of lighten the

16   room a little bit and I turned to Jason Bro and asked him if I

17   want a union in here how would I vote?
18  Q   And what, if anything, did he say?
19  A   "Well, I mean you would vote 'yes' of course."  And then

20   that's when I responded, "You heard him, boys, vote 'yes'."

21  Q   During this meeting did anyone else enter the room?

22  A   Jim Wheeler had just come up from the prep at that time.

23  Q   And what happened then?
24  A   Jason Bro proceeded to ask Jim Wheeler the same questions

25   that he had us.  "If we don't want a union there, Jim, how
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 1   would you vote?"
 2  Q   And what, if any response did Mr. Wheeler give?

 3       MR DUMBACHER: Objection, hearsay.
 4       JUDGE ROSAS: Mr. Wheeler?
 5       MS. LESLIE: Yes, Your Honor.
 6       JUDGE ROSAS: Has he testified?
 7  A   No, Your Honor.
 8       JUDGE ROSAS: Is he going to testify?
 9       MS. LESLIE: No, Your Honor.
10       JUDGE ROSAS: Sustained.
11       MS. LESLIE: I have no further questions at this point,

12   Your Honor.
13       JUDGE ROSAS: Okay.  Charging Party?
14       MR. MANZOLILLO: No, Your Honor.
15       JUDGE ROSAS: Do you have something left?

16       MS. LESLIE: Yes, Your Honor.  I'm sorry, Your Honor.

17       JUDGE ROSAS: Go ahead.
18       MS. LESLIE: I do have one more question.  Or, sorry, just

19   a few.
20       DIRECT EXAMINATION (continued.)
21       BY MS. LESLIE: 
22  Q   Have you ever heard any supervisors swear at work?

23  A   Yes, I have.
24  Q   And what supervisor is that?
25  A   LeAnn Pequate.
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 1   work that day?
 2  A   Yes, I was.
 3  Q   And were you working in the pulpit that day?
 4  A   Yes, I was.
 5  Q   And did you see Jason Bro at work that day?
 6  A   He did enter the pulpit.
 7  Q   And when he entered the pulpit who was present?

 8  A   Bob Sawyer, Robert Sawyer, Chad Phelps and myself.

 9  Q   And what did any -- what if anything did Jason Bro say

10   when he was at the pulpit?
11  A   Jason Bro had a piece of paper and he was talking about

12   the upcoming election.
13  Q   What did he say about it?
14  A   He wanted to make everybody aware that the upcoming

15   election was close and he turned to Bob Sawyer and made a

16   statement, "If you don't want a union in there how would you

17   vote?  How would you vote?"
18  Q   And what, if any, response did Mr. Sawyer provide?

19       MR DUMBACHER: Objection, hearsay.
20       JUDGE ROSAS: Do you have testimony from him?

21       MS. LESLIE: Yes, we do, Your Honor.
22       JUDGE ROSAS: On this transaction?
23       MS. LESLIE: Yes, we do, Your Honor.
24       JUDGE ROSAS: Do you dispute that?
25       MR DUMBACHER: No, we do not.
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 1       JUDGE ROSAS: Okay.  Overruled.
 2       THE WITNESS: And then --
 3       MS. LESLIE: You can answer the question as to what, if

 4   anything, Mr. Sawyer said in response to Mr. Bro's question.

 5       THE WITNESS: Mr. Sawyer just kind of didn't answer him,

 6   kind of looked around the room.
 7       BY MS. LESLIE: 
 8  Q   What happened next?
 9  A   Then Jason Bro turned his attention to Chad Phelps who was

10   sitting next to Bob Sawyer and asked him the same question.

11   "If you don't want a union in there how would you vote?  How

12   would you vote?"
13  Q   And what, if any, response did Mr. Phelps give?
14  A   Mr. Phelps did not answer the question either; he kind of

15   looked around the room.
16  Q   And what happened next?
17  A   That's when Jason Bro turned his attention to me and asked

18   me the same question.
19  Q   And what, if any, response did you give?
20  A   I told him that if we didn't get a union in here we were

21   going to take it in the ass.
22  Q   And --
23       MR DUMBACHER: I didn't hear that last word, "we were

24   going to take it" --
25       THE WITNESS: Take it in the ass.
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 1       BY MS. LESLIE: 
 2  Q   What, if any, response did Mr. Bro have?
 3  A   He didn't really respond to that.
 4  Q   What happened next?
 5  A   The tension in the room was -- you could feel it.
 6       MR DUMBACHER: Objection, to the extent that it's

 7   speculates.
 8       JUDGE ROSAS: Sustained.
 9       THE WITNESS: And then --
10       JUDGE ROSAS: There's a -- I'm sorry.  Why don't you wait

11   for the question.
12       THE WITNESS: Okay.
13       BY MS. LESLIE: 
14  Q   What happened after you made your statement?
15  A   After I made my statement I wanted to kind of lighten the

16   room a little bit and I turned to Jason Bro and asked him if I

17   want a union in here how would I vote?
18  Q   And what, if anything, did he say?
19  A   "Well, I mean you would vote 'yes' of course."  And then

20   that's when I responded, "You heard him, boys, vote 'yes'."

21  Q   During this meeting did anyone else enter the room?

22  A   Jim Wheeler had just come up from the prep at that time.

23  Q   And what happened then?
24  A   Jason Bro proceeded to ask Jim Wheeler the same questions

25   that he had us.  "If we don't want a union there, Jim, how
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 1   would you vote?"
 2  Q   And what, if any response did Mr. Wheeler give?

 3       MR DUMBACHER: Objection, hearsay.
 4       JUDGE ROSAS: Mr. Wheeler?
 5       MS. LESLIE: Yes, Your Honor.
 6       JUDGE ROSAS: Has he testified?
 7  A   No, Your Honor.
 8       JUDGE ROSAS: Is he going to testify?
 9       MS. LESLIE: No, Your Honor.
10       JUDGE ROSAS: Sustained.
11       MS. LESLIE: I have no further questions at this point,

12   Your Honor.
13       JUDGE ROSAS: Okay.  Charging Party?
14       MR. MANZOLILLO: No, Your Honor.
15       JUDGE ROSAS: Do you have something left?

16       MS. LESLIE: Yes, Your Honor.  I'm sorry, Your Honor.

17       JUDGE ROSAS: Go ahead.
18       MS. LESLIE: I do have one more question.  Or, sorry, just

19   a few.
20       DIRECT EXAMINATION (continued.)
21       BY MS. LESLIE: 
22  Q   Have you ever heard any supervisors swear at work?

23  A   Yes, I have.
24  Q   And what supervisor is that?
25  A   LeAnn Pequate.
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 1       MR. LARKIN: I'm sorry, who was that?
 2       THE WITNESS: LeAnn Pequate.
 3       BY MS. LESLIE: 
 4  Q   Do you know what position she holds at Novelis?

 5  A   She is the -- I believe she is the environmental health

 6   and safety lady for us.
 7       MR DUMBACHER: I object to speculation.  He believes that

 8   she's the environmental health and safety.
 9       THE WITNESS: She does our safety meetings.

10       JUDGE ROSAS: Okay.  First answer is stricken.

11       BY MS. LESLIE: 
12  Q   What does she do?
13  A   She does our safety meetings.
14  Q   How often do those safety meetings occur?
15  A   Once a month.
16  Q   And where is it that you heard her swear?
17  A   During that meeting.
18  Q   And what has she said?
19  A   She said words like "shit", "fuck" and things of that

20   nature.
21  Q   And was there any supervisors present when she said that?

22  A   Yes.
23  Q   And who were they?
24  A   Jason Bro I know for a fact was there in one instance.

25  Q   And approximately how many people were at the meeting?
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 1       MR DUMBACHER: Objection, to which meeting are you

 2   referring to?
 3       JUDGE ROSAS: Sustained.  Some more clarification on that.

 4       BY MS. LESLIE: 
 5  Q   How frequently do you attend these safety meetings?

 6  A   It's a mandatory meeting.
 7  Q   And how frequently does it occur?
 8  A   Once a month.
 9  Q   And is the -- the -- I'm sorry, what is the supervisor's

10   name?
11  A   LeAnn Pequate.
12  Q   And does she conduct those meetings?
13  A   Yes.
14  Q   And you attend those meetings once a month, correct?

15  A   Yes, I do.
16  Q   And when is it that you heard those statements?
17  A   It was probably a couple of months ago, the last time.

18  Q   And that is -- it was a couple of months ago that you

19   heard her --
20  A   The last time that I heard her she --
21       MR DUMBACHER: Objection to the extent he's going to

22   exceed the scope of the question.
23       JUDGE ROSAS: All right.  Wait for the next question.

24       BY MS. LESLIE: 
25  Q   Prior to that meeting you identified that occurred a
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 1   couple of months ago had you heard her use that -- use those

 2   words at other meetings?
 3  A   Yes.
 4  Q   When did those meetings occur?
 5  A   She swears at least once during another meeting.

 6       MS. LESLIE: I have no further questions, Your Honor.

 7       MR. MANZOLILLO: No, Your Honor.
 8       JUDGE ROSAS: Okay.  Cross-examination.
 9       MR DUMBACHER: Jencks Statement?
10       JUDGE ROSAS: All right, off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: Back on the record.
13   Cross-examination.
14       MR DUMBACHER: Mr. Rookey, thank you for coming today.  My

15   name is Robert Dumbacher, I'm the attorney for Novelis and I'm

16   going to ask you a few questions.
17       CROSS-EXAMINATION
18       BY MR. DUMBACHER: 
19  Q   You testified signing a union authorization card?

20  A   Yes.
21  Q   Was there anybody who witnessed you signing this -- sign

22   the card?
23  A   Yes.
24  Q   Who?
25  A   Everette Abare.
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 1  Q   Did you have any discussions with Mr. Abare at the time

 2   you signed the card?
 3       MS. LESLIE: Objection, Your Honor.
 4       JUDGE ROSAS: What's the basis?
 5       MS. LESLIE: Well, it's beyond the scope and also it would

 6   elicit a hearsay answer.
 7       JUDGE ROSAS: From Mr. Abare?
 8       MS. LESLIE: Yeah.
 9       MR DUMBACHER: Mr. Abare has already testified, Your

10   Honor.
11       MS. LESLIE: Also relevancy.
12       JUDGE ROSAS: Without looking back through his extensive

13   testimony we know that there was testimony about his practice

14   and approach and that aspect of the campaign --
15       MS. LESLIE: Your Honor, again, I haven't reviewed the

16   extensive testimony but I am very skeptical that there wasn't

17   anything in the record about any conversations he had with Mr.

18   Rookey.
19       JUDGE ROSAS: Let's take it one by one.  Did you have a

20   discussion with Mr. Abare, overruled as to beyond the scope, I

21   think it's sufficiently close enough to be probed.  Did you

22   have a discussion with Mr. Abare?
23       THE WITNESS: Yes, I did.
24       JUDGE ROSAS: Okay.  Next question.
25       BY MR. DUMBACHER: 

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(11) Page 1427 - Page 1430

A-0271

Case 16-3076, Document 169, 05/04/2017, 2027444, Page35 of 248



 -  Vol. 8
September 09, 2014

Page 1479

 1  A   Yes.
 2       MS. LESLIE: I move to admit General Counsel Exhibit 53

 3   into evidence.
 4       MR. LARKIN: No objection.
 5       JUDGE ROSAS: General Counsel's 53 is received in

 6   evidence.
 7       (General Counsel's 53 received.)
 8       BY MS. LESLIE: 
 9  Q   Is there a community bulletin board at Novelis?
10  A   Yes, there's several.
11       MR. LARKIN: I'm sorry, I didn't pick up the answer.

12       THE WITNESS: Yes, there's several.
13       MS. LESLIE: May I approach the Witness, Your Honor?  Just

14   to reposition his microphone?
15       JUDGE ROSAS: Sure.  Just help him.
16       BY MS. LESLIE: 
17  Q   Where are the community bulletin boards located?

18  A   There's one in the hallway, the lockers, by the lunch

19   room, and then there's another that's along the walkway that

20   goes all the way through the cold mill.
21  Q   Have you ever posted anything on any of the community

22   bulletin boards?
23  A   I did.
24  Q   And what community bulletin board did you post something

25   on?
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 1  A   The one by the locker rooms when you first come in the

 2   cold mill.
 3  Q   And what was it that you posted?
 4  A   A flyer that had a meeting date and time for the USW

 5   meeting.
 6  Q   Do you recall when you put that posting up?
 7  A   I think in the middle of January, I'm not sure of the

 8   exact date.
 9  Q   You have to speak up.  I'm sorry.  I believe you said it

10   was the middle of January, is that correct?
11  A   Yes.
12  Q   What, if anything, happened to your posting?
13  A   It was taken down.
14  Q   Who took it down?
15  A   Jason Bro.
16  Q   And how do you know Jason Bro took it down?
17  A   I was in the -- off the lunch room there's a safety
18   meeting room and I was in there on the internet right after I

19   had posted it.  And when I walked out I heard someone there, he

20   was standing there with my poster in his hand.
21  Q   So you saw him with your poster?
22  A   Yes.
23  Q   And did you say anything?
24  A   No.
25  Q   Have you looked at that specific bulletin board before?
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 1  A   Yes.
 2  Q   And have you noticed any postings on that board?

 3  A   Yeah, there's always postings.
 4  Q   What kind of postings have you seen?
 5  A   Things for sale, benefits like chicken barbeques, houses,

 6   babysitters, things like that.
 7  Q   And when you say "houses" what do you mean?
 8  A   People that are selling their houses.
 9  Q   And when you said "babysitting" what do you mean by that?

10  A   Sheet with little tabs with phone numbers on it if someone

11   needs a babysitter to call.
12       MS. LESLIE: I have no other questions, Your Honor.

13       JUDGE ROSAS: Okay.  Respondent, cross?
14       MR DUMBACHER: Jencks material, please, Your Honor?

15       JUDGE ROSAS: Off the record.
16       (Whereupon, a brief recess was taken.)
17       JUDGE ROSAS: Back on the record.
18   Cross-examination.
19       CROSS-EXAMINATION
20       BY MR. DUMBACHER: 
21  Q   Mr. Waters, the notice that -- the -- sorry, I don't want

22   to mischaracterize what you said.  You testified that you

23   posted a flyer on the bulletin board, is that correct?
24  A   Yes.
25  Q   Did you see Jason Bro take that flyer down?
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 1  A   I didn't see him remove it but it was in his hand.
 2       MR DUMBACHER: I just move to strike the last portion of

 3   that question.
 4       JUDGE ROSAS: He answered "but".
 5       BY MR. DUMBACHER: 
 6  Q   That occurred on January 14th of January 15th?
 7  A   Yes.
 8       MR DUMBACHER: No further questions.
 9       JUDGE ROSAS: any redirect?
10       MS. LESLIE: Just briefly, Your Honor.
11       REDIECT EXAMINATION
12       BY MS. LESLIE: 
13  Q   When you saw the posting in Jason Bro's hand how -- what

14   was the time difference between when you posted it and when you

15   saw it in his hand?
16  A   Less than 20 minutes.
17       MS. LESLIE: I have no other questions, Your Honor.

18       MR DUMBACHER: Nothing further, Your Honor.

19       JUDGE ROSAS: Okay, thanks.  Sir, you're excused.  Thank

20   you very much.  Do not discuss your testimony with anyone until

21   you're advised by counsel that the record in the case is

22   closed.  Okay?
23       (Whereupon, the witness was excused.)
24       JUDGE ROSAS: Off the record.
25   (Whereupon, at 12:21 p.m., a luncheon recess was taken.)
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 1   fashion in which you came in.
 2  Q   So when you expressed your concern about overtime with Mr.

 3   Quinn is that what you were referring to?
 4       MR DUMBACHER: Objection, leading.
 5       MS. ROBERTS: He just testified about it.
 6       JUDGE ROSAS: I'll sustain that.  We can keep asking if

 7   you're not sure.
 8       BY MS. ROBERTS: 
 9  Q   Now, what, if anything, do you recall Mr. Quinn saying in

10   response to your concerns?
11  A   Well, he asked if -- in that general conversation he asked

12   if you felt that things could be fixed in which I don't
13   remember the full content of the conversation but there was

14   some generalized conversation about that to which he replied --

15   at the end of the conversation when we stopped talking that

16   would be Gordon Barkley and myself, he replied that he

17   personally felt that things could be fixed.  He said that he

18   wasn't sure if they could be as good as they were but they

19   would be better than they are now.  Shortly after that

20   statement I received a call from my crew leader to go help him

21   redo a coiling tank out in the coiling building.
22  Q   Okay.  Well, keeping you focused on --
23       MR DUMBACHER: I move to strike the last sentence; it was

24   nonresponsive to the question Ms. Roberts asked about what Mr.

25   Quinn said.
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 1       MS. ROBERTS: Your Honor, I believe Mr. Quinn's statements

 2   are relevant and directly responsive to the question.
 3       MR DUMBACHER: Right, and I didn't dispute that.

 4       MS. ROBERTS: Okay.
 5       MR DUMBACHER: Then he discussed what he did after Mr.

 6   Quinn spoke to him.
 7       JUDGE ROSAS: The part with "shortly after that" is

 8   stricken.
 9       BY MS. ROBERTS: 
10  Q   Did Mr. Quinn indicate how things could be fixed?

11  A   He did not.
12  Q   Was there any discussion about another chance?
13  A   During the statement in which he said he thought things

14   could be fixed it was followed by "If we're given another

15   chance."
16  Q   And the "we" that he was referring to do you know?

17       MR DUMBACHER: I object, speculation.  How that we -- I

18   mean how could he know that?
19       JUDGE ROSAS: I'm going to sustain the objection.  You

20   mentioned, and I know there's a reference to this "one more

21   chance" thing.  Take a step back and make sure the foundation

22   is there so that I'm not missing anything.
23       BY MS. ROBERTS: 
24  Q   Did Mr. Quinn condition how things could fixed?  Like

25   things could be fixed if?
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 1  A   No.
 2  Q   Was there any discussion about another chance?
 3       MR DUMBACHER: Objection, leading.
 4       JUDGE ROSAS: Sustained.
 5       BY MS. ROBERTS: 
 6  Q   What, if any, discussion was there about another chance?

 7       MR DUMBACHER: Objection, leading.
 8       JUDGE ROSAS: I'll allow it but let's -- I'm asking him

 9   what if anything did he say after that, but you can answer

10   that.  Go ahead.
11       THE WITNESS: He said if -- he said personally he felt

12   things could be fixed if we were given another chance.

13   Following that statement he said "Things will not be as good as

14   they were but they'll be better than they are now."
15       BY MS. ROBERTS: 
16  Q   And how long was the conversation that you had?

17  A   Less than a half hour.
18  Q   And were you engaged in the whole conversation with Mr.

19   Quinn?
20  A   No, I wasn't.
21  Q   At some point did you leave the conversation?
22  A   Yes, I did.
23  Q   Now, during your ten years of employment have you ever

24   seen Mr. Quinn in the control room area?  In this area on the

25   shop floor?
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 1  A   No.
 2       MS. ROBERTS: I have no further questions, Your Honor.

 3       DIRECT EXAMINATION
 4       BY MR. MANZOLILLO: 
 5  Q   Just to clarify, Mr. Boyzuck, I might have missed it, you

 6   said this conversation with Mr. Quinn took place in mid-

 7   February?
 8  A   Yes.
 9  Q   Okay, thank you.
10       JUDGE ROSAS: Respondent, cross?
11       MR DUMBACHER: Jencks Statement, please?

12       JUDGE ROSAS: Off the record.
13       (Whereupon, a brief recess was taken.)
14       JUDGE ROSAS: Back on the record.
15       MR DUMBACHER: We have nothing for this Witness, Your

16   Honor.
17       JUDGE ROSAS: No questions?
18       MR DUMBACHER: No questions.
19       JUDGE ROSAS: Intervenor?
20       MS. LANGAN: No questions, Your Honor.
21       JUDGE ROSAS: Sir, you are excused.  Thank you for your

22   testimony here today.  Please do not discuss your testimony

23   with anyone until advised the record in the case is closed.

24   Thank you very much.
25       (Whereupon, the witness was excused.)

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(31) Page 1507 - Page 1510

A-0273

Case 16-3076, Document 169, 05/04/2017, 2027444, Page37 of 248



 -  Vol. 8
September 09, 2014

Page 1511

 1       MS. ROBERTS: Your Honor, at this time we would like to --

 2   we have no other witnesses, but we'd like to get -- go through

 3   the process of the cards to review them.
 4       JUDGE ROSAS: Off the record.
 5       (Whereupon, a brief recess was taken.)
 6       JUDGE ROSAS: Back on the record.
 7   General Counsel?
 8       MS. ROBERTS: Yes.  The General Counsel offers General

 9   Counsel's 5 into evidence and General Counsel's Exhibit 6.

10       (General Counsel's 5 and 6 marked.)
11       JUDGE ROSAS: Can you identify them?
12       MS. ROBERTS: General Counsel's Exhibit 5 is a video of

13   the February 17, 2014 captive audience meeting at issue in this

14   hearing -- this case.  And General Counsel's Exhibit 6 is a

15   transcription of that meeting, of the February 17, 2014 captive

16   audience meeting.
17       JUDGE ROSAS: Any objection?
18       MR. LARKIN: No objection.
19       JUDGE ROSAS: General Counsel's 5 and 6 are received in

20   evidence without objection.
21       (General Counsel's 5 and 6 received.)
22       MS. ROBERTS: General Counsel also offers into evidence

23   General Counsel's Exhibit 71, which a 15-page document

24   reflecting 39 union authorization cards.
25       (General Counsel's 71 marked.)
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 1       MS. ROBERTS: We offer them into evidence for comparison.

 2       JUDGE ROSAS: Any objection?
 3       MR. LARKIN: No, Your Honor.
 4       JUDGE ROSAS: Okay.  General Counsel's 71 is received in

 5   evidence without objection.
 6       (General Counsel's 71 received.)
 7       MS. ROBERTS: And General Counsel offers General Counsel's

 8   Exhibit 72(a) through (mm) --
 9       JUDGE ROSAS: I'm sorry, repeat that?
10       MS. ROBERTS: We offer GC-72(a), as in apple, through (mm)

11   as is Mary, Mary.
12       (General Counsel's 72(a) through (mm) marked.)
13       MS. ROBERTS: These are the web signatures of employees

14   which we stipulate their admission into evidence, which there

15   are documents that have been subpoenaed from the employee

16   personnel files which are genuine specimens for comparison with

17   the union authorization cards represented in GC-71.
18       JUDGE ROSAS: Any objection?
19       MR. LARKIN: No objection, Your Honor, we'll just need a

20   copy of them.
21       JUDGE ROSAS: General Counsel's 71 and 72(a) through (mm)

22   are received in evidence without objection.
23       (General Counsel's 72(a) through (mm) received.)

24       MS. ROBERTS: And offer -- also offer one correction,

25   which I've had an opportunity to speak to Respondent, I believe
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 1   they will agree to the substance of the correct.  The record

 2   reflects in several areas incorrect numbers of exhibits, and I

 3   would just like to note for the record that GC-75 is the union

 4   authorization card for Chad Phelps and GC-76 is the union

 5   authorization card for Justin Prichard.  And I'll request -- I

 6   believe this is a stipulation of both parties to that
 7   correction.
 8       MR. LARKIN: Yes, we identified in several places in the

 9   transcript where Mr. Phelps's signed card, which was Exhibit 75

10   was misidentified in the transcript as Exhibit 76.  That is Mr.

11   Prichard's signed card.  And so we identified the portions of

12   the transcript that incorrectly labeled Mr. Phelps's card,

13   which is Exhibit 75, the number 76, which is not his card, and

14   so we agree what parts of the transcript are wrong.  I think

15   Ms. Roberts wrote them down, and I think all we need to do on

16   that is -- I know you want to read the wrong parts into the

17   record so they're corrected, and we're fine with that, but we

18   would also just add it to the errata sheet that we're -- we had

19   a proposed stipulated errata sheet, I don't think we finalized

20   it yet, but I would just add that to it.
21       JUDGE ROSAS: So that's essentially a stipulation

22   affecting Exhibits -- General Counsel Exhibit 75 and 76,

23   correct?
24       MR. LARKIN: Yes, Sir.
25       JUDGE ROSAS: As explained by counsel.

Page 1514

 1       MS. ROBERTS: Yes, and I -- we can --
 2       JUDGE ROSAS: Well, what I'd like to do is if they're

 3   essentially offered at this time and they're being received in

 4   this way they'll appear in the index, exhibit index for today's

 5   transcript.
 6       MS. ROBERTS: Your Honor, they've already been admitted

 7   into evidence.
 8       JUDGE ROSAS: I understand that.
 9       MS. ROBERTS: Both offered and received.
10       JUDGE ROSAS: But so that they appear again --

11       MS. ROBERTS: Okay.
12       JUDGE ROSAS: -- under the exhibit index for today's

13   transcript, for ease of reference and finding later, whether

14   that, you know, was done.  Okay.
15   (General Counsel's 75 and 76 marked and received.)

16       JUDGE ROSAS: Next?
17       MS. ROBERTS: Can we go off the record for a minute?

18       JUDGE ROSAS: Sure.  Off the record.
19       (Whereupon, a brief recess was taken.)
20       JUDGE ROSAS: Back on the record.
21       MS. LESLIE: Your Honor, we just wanted to clarify another

22   issue with the exhibits.  To the extent that there is any -- to

23   the extent that there's been a transcript of the first
24   sessions, the index of the transcripts indicated that GC

25   Exhibit 8, which is the Petition, was not received into
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 1   did the subject of collective bargaining negotiations come up?

 2  A   Yes.
 3  Q   What do you recall being discussed at any of these

 4   employee meetings with regard to the collective bargaining

 5   process or collective bargaining negotiations?
 6       MR. MANZOLILLO: Objection.
 7       JUDGE ROSAS: Hold on a second.  Let me just copy and

 8   paste the previous testimony down here, so we can have an

 9   appropriate scope.
10       (Pause.)
11       JUDGE ROSAS: On direct examination of General Counsel his

12   testimony was fairly brief, touched on these meetings, number

13   of meetings, dates of meetings, what he did to solicit the

14   cards, receive contact information, introduced General

15   Counsel's 11, received in evidence the Excelsior List.  He

16   asked employees to sign cards.  Referred to General Counsel's

17   15, actually two authorization cards for two individuals.

18   Okay.  As I indicated previously, his cross-examination

19   was relatively brief, so what I suggest to General Counsel is

20   that much if any other cross-examination that could have been

21   worked been asked at that time, might have been beyond the

22   scope of direct anyway.  Might not have been entitled

23   potentially to have asked those questions.  So, we'll just have

24   to keep an eye on that.  Go ahead.
25       BY MR. POWELL: 
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 1  Q   I believe my question was, during the open employee

 2   meetings that Novelis employees attended during the course of

 3   the union campaign did the subject of collective bargaining

 4   negotiations come up.  I believe you answered that question

 5   yes, correct?
 6  A   Correct.
 7  Q   What do you recall being discussed about collective

 8   bargaining negotiations at the employee meetings during the

 9   course of the campaign?
10       MR. MANZOLILLO: Objection.
11       JUDGE ROSAS: Sustained.
12       BY MR. POWELL: 
13  Q   You testified that the subject of collective bargaining

14   negotiations came up during these employee meetings, correct?

15  A   Yes.
16  Q   What do you recall being discussed on that topic?

17       MS. LESLIE: Objection, Your Honor.  There's no relevancy.

18   Hearsay.
19       JUDGE ROSAS: I'm going to sustain the objection to the

20   nature of the collective hearsay.  The subject of collective

21   bargaining came up.  Now, if you have some basis for the

22   receipt of independent statements that were conveyed to him,

23   you're going to need to establish that.
24       BY MR. POWELL: 
25  Q   Did employees ask union representatives questions about
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 1   how the collective bargaining process worked?
 2       MS. LESLIE: Objection.
 3       JUDGE ROSAS: I'll allow that.
 4       THE WITNESS: Yes.
 5       BY MR. POWELL: 
 6  Q   Did union representatives answer that question or those

 7   types of questions?
 8       MR. MANZILILLO: Objection.
 9       JUDGE ROSAS: Overruled.
10       THE WITNESS: Yes.
11       BY MR. POWELL: 
12  Q   What did they say in response to those questions?

13       MR. MANZILILLO: Objection.
14       JUDGE ROSAS: Overruled.  Do you want to categorize it?

15       MR. MANZILILLO: I would object as hearsay.

16       JUDGE ROSAS: Overruled.  You can answer.

17       THE WITNESS: Repeat it once more, please.

18       BY MR. POWELL: 
19  Q   When employees asked questions about how the collective

20   bargaining process worked and union representatives of the

21   Steelworkers answered those questions, what did they explain to

22   employees?
23  A   That it was a entire process, that people from their unit

24   which would be employees of Novelis would be elected to a

25   committee by their peers, their fellow workers.  That they

Page 1563

 1   would work together to present an agenda.  And, that's what

 2   would be used to go into bargaining.
 3       BY MR. POWELL: 
 4  Q   Did employees ask about whether the union could guaranty

 5   that the employees -- guaranty anything in negotiations?

 6       MS. LESLIE: Objection to relevancy to this whole line of

 7   questions.
 8       JUDGE ROSAS: I'm going to sustain the objection at this

 9   point.  Let's elicit what, if anything, he told or union
10   representatives told the employees as a result of those

11   questions.  I'll allow that in at this point.
12       MR. MANZILILLO: Just to be clear, Your Honor, the

13   objection was to relevance.  Are you sustaining the objection

14   on the basis of relevance or hearsay?
15       JUDGE ROSAS: On the basis of hearsay, not relevance.

16       MR. MANZILILLO: Thank you.
17       JUDGE ROSAS: What we're talking about here, what I'm

18   fairly confident the ultimate picture will be is that it will

19   have a defense as to what transpired at a given time.  You can

20   elicit in terms of the case from him what he said.  If he

21   presumably got reliable evidence of what people said to him, or

22   said to others at the meeting from which it will be hearsay

23   coming from him, but not those individuals, then that was

24   getting the pieces.  But, you're not going to get -- You're not

25   going to get a full picture from this individual as to group
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 1   hearsay, individual random or selected recollection of hearsay.

 2       MS. ROBERTS: Your Honor, I will renew our objection to

 3   relevance as well, given that Respondent can point us to the

 4   allegation in the complaint in which the collective bargaining

 5   process is an issue, or an allegation and I don't believe there

 6   is one, that's why --
 7       JUDGE ROSAS: At this juncture, I'm going to deny -- I'm

 8   going to deny -- I'm not going to deny any objection on the

 9   basis of relevance.  I'll ultimately make that determination

10   when I review case.  Go ahead.
11       BY MR. POWELL: 
12  Q   Mr. Vanderbaan, do you recall employees asking

13   questions during these union meetings about whether union could

14   guaranty any results of collective bargaining?
15       MS. LESLIE: Objection.
16       JUDGE ROSAS: The question is as to whether employees

17   asked that?
18       MR. POWELL: Yes.
19       JUDGE ROSAS: Sustained.
20       MR. POWELL: Your Honor, how do I conduct cross-

21   examination --
22       JUDGE ROSAS: You can ask him if he told employees

23   anything in that regard.
24       BY MR. POWELL: 
25  Q   Did you or any other union representatives make any
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 1   statements to employees about whether the union could guaranty

 2   the results of collective bargaining?  You don't need to look

 3   at counsel.
 4  A   I was just waiting for the objections before I answer.

 5       JUDGE ROSAS: That's an appropriate answer.  But, now, you

 6   can press him on yours.
 7       BY MR. POWELL: 
 8  Q   You can answer.
 9  A   Did I?
10  Q   Did you or other union representatives at these meetings,

11   employee meetings, make any statements to the employees present

12   about whether the union could guaranty the results of

13   collective bargaining?
14  A   Yes.
15  Q   Okay.   What statements did you or other union
16   representatives make to employees present at these meetings in

17   that regard?
18  A   That the union could not legally make any guaranties.

19  Q   Did you or other union representatives present at these

20   meetings make statements to the employees present to the effect

21   that employees might get more, get less, or things could stay

22   the same in collective bargaining?
23  A   That I do not recall.
24  Q   Do you recall statements to that effect?
25       MR. MANZOLILLO: Objection.
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 1       JUDGE ROSAS: Sustained.
 2       BY MR. POWELL: 
 3  Q   Did you or other union representatives make statements to

 4   the employees present at these union meetings that employees

 5   could end up with more, less, or the same than they presently

 6   had or words to that effect?
 7       MR. MANZOLILLO: Again, objection to speculation, vague.

 8       JUDGE ROSAS: Sustained as to that effect.
 9       BY MR. POWELL: 
10  Q   Did you or other union representatives present at these

11   meetings make statements to employees that employees might get

12   more, less, or the same than they presently had through the

13   collective bargaining process?
14       MS. ROBERTS: Objection.  Asked and answered.

15       JUDGE ROSAS: He answered that already.  He didn't recall.

16       MR. POWELL: I don't believe he -- I didn't ask that

17   specific question.
18       MS. ROBERTS: I believe he did, Your Honor.  I object re-

19   questioning the witness on this issue.
20       JUDGE ROSAS: Can you get that back, Adrian, somehow?  Off

21   the record.
22   (Whereupon, a brief recess was taken.)
23       JUDGE ROSAS: Okay.  Back on.
24       BY MR. POWELL: 
25  Q   Mr. Vanderbaan, directing your attention again to the
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 1   union meetings with Novelis employees during the course of the

 2   union campaign, did you or any union representatives make

 3   statements to employees about pensions and how that subject

 4   would be addressed in collective bargaining if the union won

 5   the election?
 6  A   No.
 7  Q   Did you or any union representatives make any statements

 8   with regard to how the subject of wages would be addressed in

 9   collective bargaining if the union won the election?
10  A   I'm not sure if you want a yes or no answer on this and

11   that's what I'm trying to -- Is that a yes or no answer?

12  Q   It's a yes or no answer.
13  A   How they would?
14  Q   That was the question.
15  A   Okay.  I guess, yes.
16  Q   What statements did you or other union representatives

17   make in that regard?
18  A   They would start from what they currently have.
19  Q   And, if I'm understanding your testimony correctly, then

20   did you or other union representatives informed Novelis

21   employees that the starting point for the union bargaining

22   would be the employees' current wage rates; is that correct?

23  A   Yes.
24       JUDGE ROSAS: Mr. Vanderbaan, can I ask you to make a

25   special effort to speak into the microphone.
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 1       THE WITNESS: I'm sorry.
 2       JUDGE ROSAS: See if you can pull your chair up a little

 3   further?  That's it?  Fine.  I just ask you to lean over
 4   slightly.
 5       THE WITNESS: Okay.
 6       JUDGE ROSAS: Thank you.
 7       BY MR. POWELL: 
 8  Q   Did you or other union representatives during these

 9   employee meetings make any statements to Novelis employees

10   about how the subject of shift schedules would be addressed in

11   collective bargaining if the union won the election?
12  A   Yes.
13  Q   What did you or other union representatives tell employees

14   on that subject?
15       MS. ROBERTS: I'm going to object again to relevance.

16       JUDGE ROSAS: You have a standing objection to anything

17   that counsel asks with respect to what Mr. Vanderbaan or any

18   union representatives conveyed to employees during these

19   meetings; is that correct?
20       MS. LESLIE: Well, in this instance, we're speaking about

21   collective bargaining and to the extent those questions are

22   asked absolutely we have a standing objection..
23       JUDGE ROSAS: A standing objection with respect to

24   anything asked about what would happen or transpire as a result

25   of collective bargaining, correct?
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 1       MS. LESLIE: At these meetings.
 2       JUDGE ROSAS: All right.  You have a standing objection,

 3   so I'm going to ask you not to keep objecting, so we don't have

 4   the witness interrupted and having to have the question

 5   repeated.  I appreciate it.  Thank you.  Go ahead.
 6       MR. PPOWELL: Thank you.
 7       BY MR. POWELL: 
 8  Q   I believe the next question is, what do you recall you or

 9   other union representatives telling employees with regard to

10   the topic of shift schedules and how that issue would be

11   addressed in collective bargaining should the union win the

12   election?
13  A   That they would be -- If that was something of importance

14   to them, that they would make an agenda and -- a bargaining

15   agenda, excuse me, and that if that was how they wanted -- what

16   their proposal would be for shift schedule, that's what would

17   be presented during negotiations.
18  Q   During these union -- open union meetings with Novelis

19   employees did any employees express concerns to you or other

20   union representatives that they might lose wages in collective

21   bargaining?
22       MR. MANZOLILLO: Objection.  Hearsay.
23       JUDGE ROSAS: Sustained.
24       MR. POWELL: Your Honor, I would like to just note a

25   continuing, I guess, exception to that ruling.  I'm not asking
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 1   him for the truth of the matter asserted.  It is not hearsay

 2   and the only way I -- I'm simply asking this witness about his

 3   recollection of the meeting and what questions were asked, so

 4   that I can elicit what responses were obtained based upon the

 5   questions being asked during the course of the meeting.  I

 6   think I'm entitled to conduct that type of cross-examination

 7   and the inability to ask questions -- ask the questions about

 8   what employees said during the meeting, makes it nearly

 9   impossible for me to elicit a complete picture of what

10   transpired at these meetings which we believe is very relevant

11   to these proceedings.
12       MR. MANZOLILLO: Your Honor, counsel's been able to pursue

13   questions effectively without getting into hearsay issues about

14   what employees asked up to this point and I think it's

15   inappropriate for that to be allowed when there are other

16   avenues to get what was said.
17       JUDGE ROSAS: How many more hearsay questions do you have

18   about what he was told or heard at these meetings?  I'm doing

19   this now on the basis of expediting this proceeding.  We have a

20   union representative up here as your first witness and he's not

21   going to become a major witness for you.  If you've got

22   evidence to refute the charges, I'm going to expect you start

23   putting the pieces on soon.  So, I'm going to continue to

24   sustain objections unless you can assure me that you're going

25   to be moving on.

Page 1571

 1       MS. ROBERTS: Your Honor, may we request Respondent make a

 2   proffer as to the relevance of this line?
 3       JUDGE ROSAS: Just tell me, how many more of these

 4   questions do you have left?
 5       MR. POWELL: I don't have many, Your Honor and it's not

 6   hearsay.  So, I just note my objection -- exception.
 7       JUDGE ROSAS: And, I've explained to you my basis for not

 8   receiving such testimony as to statements that are not being

 9   offered for the truth of the matter asserted.  In this case,

10   it's not your best evidence.  Okay?  You're entitled,
11   obviously, to call this witness with respect to statements he

12   may have made.  Just like the General Counsel is entitled to

13   call officers of the Respondent, supervisors, managers and the

14   like on their case and obtain -- elicit admissions.  But, that

15   doesn't permit an adverse witness to elicit hearsay.  You can

16   lead, you can get admissions, but you can't elicit hearsay.

17   In this case, again, I'm asking you how many you have.  Is

18   it more or less than five of these type of questions?
19       MR. POWELL: Less than five more, Your Honor --

20       JUDGE ROSAS: Okay.
21       MR. POWELL: -- and I will move along.  But, again, I will

22   note my objection, we are not asking for hearsay because we are

23   not asking questions for the truth of the matter asserted and

24   for him to state what questions he heard during the course of

25   these employee meetings is not properly excluded on hearsay
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 1   grounds and it is relevant to these proceedings.
 2       JUDGE ROSAS: At this point, I am comfortable contrary to

 3   my previous concerns expressed to Mr. Larkin about eliciting

 4   such testimony that I couldn't be sure and might otherwise be

 5   refuted with better evidence, might tend to stand on its own or

 6   have a life of its own.  In this case we're talking about

 7   unions that people have testified about or can testify about.

 8   I assume you will have evidence in that regard.  So, I'm going

 9   to permit you several questions and, then, we're going to move

10   on from that.  Several leading questions seeking to elicit

11   hearsay conveyed to Mr. Vanderbaan and union representatives,

12   over objection by the General Counsel.  Go ahead.
13       BY MR. POWELL: 
14  Q   Mr. Vanderbaan, did employees ask questions during these

15   union meetings during the course of the union campaign about

16   how the topic of benefits or potential decreases in benefits

17   would be handled in the course of union negotiations?

18  A   Yes.
19  Q   What questions do you recall them asking?
20       MR. MANZOLILLO: I'm going to object on the same grounds.

21       JUDGE ROSAS: Sustained.
22       MR. POWELL: I'll note my exception, Your Honor.

23       BY MR. POWELL: 
24  Q   Did you or other union representatives make any statements

25   to employees about how the subject of benefits or potential
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 1   decreases in benefits would be handled in union negotiations

 2   should the union win the election?
 3  A   Yes.
 4  Q   What statements did you or other union representatives

 5   make to employees in these meetings in that regard?
 6  A   Again, that there would be a bargaining agenda and if they

 7   wanted changes to their benefits that they would be on the

 8   bargaining agenda and that would be going into negotiations.

 9  Q   Did you or other union representatives identify what the

10   starting point in negotiations would be should the union win

11   the election?
12  A   The snapshot that was taken at the onset of the petition

13   for election.
14  Q   Did employees ask you or other union representatives

15   whether or not you could guaranty that the items contained in

16   that snapshot as you referred to it would remain in place

17   during union negotiations and a successful --
18       MR. MANZOLILLO: Objection.  Asked and answered.

19       JUDGE ROSAS: Overruled.  He can answer.
20       THE WITNESS: The answer to that was that we cannot

21   legally guaranty anything.
22       BY MR. POWELL: 
23  Q   During these union meetings prior to the election did

24   employees ask about other steelworkers -- steelworker contracts

25   at other Novelis plants?
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 1       MS. LESLIE: Objection.  Relevance.
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: Yes.
 4       BY MR. POWELL: 
 5  Q   What questions do you recall employees asking about union

 6   contracts at other Novelis plants?
 7       MR. MANZOLILLO: Objection.
 8       JUDGE ROSAS: Sustained.
 9       MR. POWELL: I'll note my exception.
10       BY MR. POWELL: 
11  Q   Did you or other union representatives make any statements

12   to employees about the union contracts -- steelworker contracts

13   at other Novelis plants?
14  A   Yes.
15  Q   What statements did you or other union representatives

16   make during these employee meetings in that regard?

17       MS. LESLIE: Ambiguous.  If he answers that question, it's

18   unfair --
19       JUDGE ROSAS: What's the relevance?
20       MR. POWELL: Your Honor --
21       JUDGE ROSAS: Within the context of this case?  Based upon

22   the snapshot that I've gotten from cross-examination, it's

23   strange to see the relevance.
24       MR. POWELL: If you want to excuse the witness, I'll be

25   able to explain the relevance.
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 1       JUDGE ROSAS: Actually, they're doing some work in there.

 2   Go right out there and I'll let you back in.  Okay?  Thank you.

 3   (Whereupon, the witness exited the courtroom.)
 4       MR. POWELL: Your Honor, there's an allegation in the

 5   complaint that implied threats were made about the, you know,

 6   in collective bargaining that if the union was elected that the

 7   employees would suffer a loss of wages or benefits.  The

 8   communications that the employees received about collective

 9   bargaining and how that process works both from the union and

10   from the company are relevant to context.  In the twenty-fifth

11   hour speeches that are the subject of the complaint and where

12   they claim implied threats were made, there were comparisons

13   made to the other Steelworker contracts.  And, so, the

14   communications that the union had about those Steelworker

15   contracts is relevant to context and the employees
16   understanding directly from the union about those contracts and

17   the terms and conditions and how they compared to the terms and

18   conditions that the Novelis Oswego employees enjoyed.

19   So, all of that is relevant to the context that must be
20   considered according to the Board law and Second Circuit and

21   other Circuit Courts of law in determining whether an implied

22   threat even was made.
23       JUDGE ROSAS: Do you want to respond?
24       MR. MANZOLILLO: Your Honor, I defer to General Counsel.

25       MS. ROBERTS: Go on.
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 1   you the benefit of the doubt, counsel, on that with respect to

 2   context.  I've read the case law.  And, I'm overruling it

 3   because factual impossibility does not exist here.  There's

 4   always that possibility that somehow some kind of
 5   circumstantial fact might some how factor into the objectivity.

 6   I'm dubious, but I'm going to provide you with the opportunity

 7   to make your record.  Okay?
 8       MR. POWELL: Thank you, Your Honor.
 9   (Whereupon, the witness re-entered the courtroom.)
10       JUDGE ROSAS: Do you remember the question?

11       THE WITNESS: No, I do not.
12       MR. POWELL: I'm not sure I do, Your Honor.  I think I

13   will ask another question, hopefully, it won't be subject to an

14   objection.
15       JUDGE ROSAS: Okay.
16       BY MR. POWELL: 
17  Q   During the union meetings that you attended in the course

18   of the union campaign at Novelis, did employees -- did you or

19   other union officials make statements about the Steelworker

20   contract at other Novelis plants?
21  A   Yes.
22  Q   What statements did you or other union representatives

23   make to employees about the Steelworker contracts at other

24   Novelis plants?
25       MR. MANZOLILLO: I'm going to object on foundation as to

Page 1581

 1   being privy to all conversations.
 2       JUDGE ROSAS: I'm going to sustain the objection.  You can

 3   get that from somebody else.
 4       MR. POWELL: I only asked if he or other union

 5   representatives made during these meetings about the

 6   Steelworker contracts at other plants.
 7       JUDGE ROSAS: Yes.  Did you answer?
 8       MR. POWELL: No, he did not.
 9       JUDGE ROSAS: You can answer yes or no.  Did you make --

10   Did you make such a statement?   You can answer.  Overruled.

11       THE WITNESS: Yes.  Did I?
12       JUDGE ROSAS: Yes.  Or one of the other officials.

13       THE WITNESS: Yes.
14       BY MR. POWELL: 
15  Q   What statements did you or other union representatives at

16   these employee meetings make with regard to the Steelworker

17   contracts at other Novelis plants?
18       MR. MANZOLILLO: Objection.
19       JUDGE ROSAS: Sustained.
20       MR. POWELL: On what basis, Your Honor?
21       JUDGE ROSAS: On the basis of hearsay and potential

22   relevance at this point, I'm not seeing it.
23       MR. POWELL: I'm asking what he or other union

24   representatives said, it's not hearsay.
25       JUDGE ROSAS: No.  It just has the danger of allowing this
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 1   case to mushroom, as I was initially getting concerned about,

 2   with respect to statements about contracts at other plants.

 3       MR. POWELL: Your Honor --
 4       JUDGE ROSAS: Unless you establish a landscape here about

 5   what they generally talk to union -- what they generally talk

 6   to employees about.  Okay?  You're establishing the different

 7   things that they talk about, but you're not going to get into

 8   the content of that from this testimony -- from this witness.

 9       MR. POWELL: Your Honor, let me ask him a couple of other

10   questions and we'll see how you rule on those, but, then, we

11   may need to excuse the witness and have another conversation.

12       JUDGE ROSAS: Okay.  We'll see what happens.

13       BY MR. POWELL: 
14  Q   Mr. Vanderbaan, during the union meetings that you

15   attended in advance of the election at Novelis, did you or

16   other union representatives make any statements to employees

17   about the fact that the union -- the Steelworker contracts at

18   Terre Haute and Fairmont were less favorable than the terms and

19   conditions employees enjoyed at the Oswego plant?
20       MR. MANZOLILLO: Objection.
21       JUDGE ROSAS: Sustained.
22       MR. POWELL: Your Honor, I'm going to have to excuse the

23   witness again and have a conversation.
24       JUDGE ROSAS: Make your proffer.  It's sustained on the

25   basis of relevance.  You can state it in front of the witness.
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 1   He's not going to testify.
 2       MR. POWELL: Your Honor, I don't want to say it in front

 3   of the witness because I think I'm entitled to ask him

 4   questions that I want to persuade you that I am entitled to ask

 5   those questions without educating him.
 6       JUDGE ROSAS: I'll defer to counsel's wish.  Can you

 7   please step out one second.
 8   (Whereupon, the witness exited the courtroom.)
 9       MR. POWELL: Your Honor?
10       JUDGE ROSAS: Go ahead.
11       MR. POWELL: The Terre Haute and Fairmont contracts are

12   Steelworker contracts at other Novelis plants.  Those contracts

13   were referred to during the twenty-fifth hour speech.

14   Comparisons to those contracts were made during the course of

15   the union campaign.  If the union communicated to employees and

16   it's our contention that there was general knowledge that those

17   contracts contained less favorable terms and conditions, wages,

18   than the employees presently enjoyed at Novelis.  Then, again,

19   that is relevant to context and the statements made by the

20   union on that topic are just as relevant as the statements made

21   by the employer on that topic, so that we can show what

22   objective statements, entire context of the statements and

23   understandings that employees had on that issue.
24       JUDGE ROSAS: He answered yes, correct?
25       MR. POWELL: He did.
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 1       JUDGE ROSAS: What did you say about that?  It has nothing

 2   to do potentially or remotely with context as to what was

 3   stated at the meeting?
 4       MS. ROBERTS: Our focus --
 5       JUDGE ROSAS: If in fact those contracts were referred to?

 6       MS. ROBERTS: It's the communications of Respondent to

 7   employees, not --
 8       JUDGE ROSAS: Communications at that meeting.

 9       MS. ROBERTS: The captive audience meeting.

10       JUDGE ROSAS: And, that was to these contracts at other

11   plants, that's what he's saying.
12       MS. ROBERTS: This witness was not at any of those captive

13   audience meetings.  And, as for communications of Respondent to

14   employees whether at the captive audience meeting or other

15   meetings that may have some effect to potentially make these

16   threats, which is the case I believe he's referring to.
17       JUDGE ROSAS: But, the fact that Mr. Vanderbaan was not at

18   that meeting, captive meeting -- captive audience meeting is

19   not the question.  The question that they're posing now is if

20   there's a reference to these contracts at other facilities by

21   virtue of some kind of statement suggesting a comparison

22   favorably, unfavorably or otherwise that in the minds of the

23   employees meant something based on an understanding that they

24   either had or didn't have based on statements made by Mr.

25   Vanderbaan previously or by other union officials, why should
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 1   that not be relevant as context.
 2       MS. ROBERTS: It's already indicating how it's not

 3   relevant?
 4       MS. LESLIE: That would be subjective, Your Honor, which

 5   would not be what we would be looking at in terms of the

 6   contracts to find violation 8(a)(1)contracts of implied

 7   threats.  If you take a look at what was in the employees'

 8   minds is unfortunately, I suppose or not unfortunately

 9   irrelevant.  It is the reasonable employee standard.  So what

10   exactly may or may not be specifically subjective understanding

11   would not be relevant.
12       JUDGE ROSAS: I need to get an understanding of this.  So,

13   we're kind of getting into the -- breaking down the whole

14   notion of objectivity versus subjectivity.  Documents,

15   contracts are referred to at a meeting.  That's in the
16   objective framework.  The fact that those contracts were

17   referred to, right?  Wouldn't that have to factor in?
18       MS. LESLIE: Your Honor, I'm losing track of which

19   meetings you're discussing.
20       JUDGE ROSAS: Counsel's proffer refers to captive audience

21   meeting that I think he's suggesting there would be testimony

22   or perhaps, is this on a video tape?
23       MR. POWELL: It's the evidence about what statements were

24   made during the captive audience speeches is already in the

25   record.
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 1       JUDGE ROSAS: So, I'm assuming this evidence is going to

 2   show some reference to these contracts, a mentioning by

 3   supervisors and managers at this captive audience meeting to

 4   other contracts.  The fact that those contracts are mentioned,

 5   that's part of the objective analysis, right?  That's part of

 6   the statements, right?
 7       MS. LESLIE: At the captive audience meeting, yes.

 8       JUDGE ROSAS: Right.  So, what does that mean from an

 9   objective standpoint, the reference to those contracts in the

10   ultimate scheme of things?
11       MS. LESLIE: At the union meeting?
12       MS. ROBERTS: The line of questioning and correct me if

13   I'm wrong, that Respondent's getting into with this witness

14   regarding meetings with the union, the union hall meeting, not

15   the employer's facility with employees.  So, I don't see the

16   connection as to how any discussion of other facilities'

17   contracts --
18       JUDGE ROSAS: Tell me whether my notion is off base here,

19   the notion that perhaps contracts are mentioned in terms of the

20   points that they're trying to make, contracts that exist with

21   the Steelworkers at other plants and these employees would have

22   an understanding of those contracts and what that means.  As

23   far as the point that the supervisors are trying to make to

24   them, right, they have a certain meaning, those contracts,

25   right?  Those contracts had more or less or something else.
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 1   According to Mr. Powell's proffer, but for the statements

 2   or the information shared on the union, they wouldn't have --

 3   they will or will not have a meaning at the time the captive

 4   audience statements were made.
 5       MS. ROBERTS: I'm lost.  I apologize.  The fact that we're

 6   now talking about the understanding of employees, what their

 7   understanding or takeaway may have been from the union

 8   meetings, now in the captive audience meetings, I would again

 9   assert that we're having to talk about what's in their mind

10   that we do not know.  We do not know --
11       MR. POWELL: Your Honor, I'm not --
12       MS. ROBERTS: -- what the takeaway was.
13       MR. POWELL: I'm not seeking to elicit any evidence from

14   this witness about employees' understanding.
15       JUDGE ROSAS: Of the contracts?
16       MR. POWELL: No.  What I'm asking about is what

17   statements, which is an objective fact, were made to employees

18   about those contracts.  The reason that that is relevant is

19   that during the twenty-fifth hour speeches, the Terre Haute and

20   Fairmont contracts were referenced during the course of the

21   manager's comments.  They have alleged that those comments

22   constitute implied threats.  If there were communications from

23   the union about the terms of those very same agreements, then

24   that is relevant to the context of whether or not those

25   statements could be understood as a threat, or whether or not
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 1   it had been communicated to the employees through a variety of

 2   means including the union that those contracts contained less

 3   favorable terms and conditions than the employees currently

 4   enjoyed.
 5       MS. LESLIE: Your Honor, could I just draw your attention

 6   to GC Exhibit 6 which is a transcript of a video of the first

 7   captive audience meeting specifically to Page 7.  It is Mr.

 8   Martin speaking and it says beginning on Line 13, From

 9   management's point of view, you might be surprised that the

10   best decision for the company financially is a yes vote.

11   It's interesting for me to say that because when I look at

12   different balance sheets of these agreements with Fairmont,

13   with Terre Haute, those are actually more financially favorable

14   by a long shot than what we have here in our view.  Think about

15   it and then it goes on.
16       JUDGE ROSAS: What is that?
17       MS. LESLIE: Think about it this year instead of --

18       JUDGE ROSAS: Hold on.  Identify it again?
19       MS. LESLIE: It is GC Exhibit 6, a transcript of a video

20   of the first meeting, Page 7, beginning at Line 13, Your Honor.

21       MR. POWELL: Your Honor --
22       MS. LESLIE: It is our position that what was stated at

23   the meeting in and of itself is what is relevant, not what may

24   or may not have been said at some meetings.  And, I would

25   direct your attention also to the same case that Respondent
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 1   cited, Taylor Dunn Manufacturing, which specifically only talks

 2   about the employer's statements, specific to the employer's

 3   statements.  There's no mention of a union meeting or what the

 4   union may have said.
 5       JUDGE ROSAS: Now, I'm starting to get some more facts so

 6   the abstract is becoming a little more real in my mind.  I am

 7   not seeing it Mr. Powell.
 8       MR. POWELL: Your Honor --
 9       JUDGE ROSAS: You can make your proffer for sure.

10       MR. POWELL: Your Honor, the statement that Counsel for

11   General Counsel read into the record actually helps illustrate

12   the point because the statement made during the twenty-fifth

13   hour speech directly commented on the terms and conditions at

14   Terre Haute and Fairmont.  Therefore, other communications

15   during the course of the union campaign about those Steelworker

16   contracts at Terre Haute and Fairmont are relevant to context

17   and whether or not a reasonable employee could understand those

18   statements to be a threat --
19       JUDGE ROSAS: Hold on.  Let him finish.
20       MR. POWELL: Whether or not the communications about the

21   terms and conditions of those contracts would negate any

22   implied threat as a result of those statements.
23       MS. ROBERTS: And, I'll just say relevant only if it's

24   coming from Respondent.  The case cited is a Respondent -- a

25   company communication to employees, not other communications to
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 1   employees.  It's way outside of the scope of the allegation.

 2   There's no way that anything said to employees would be

 3   threatening coming from the union.  The case that he's

 4   referencing is relevant communications coming from the company.

 5       JUDGE ROSAS: Go ahead and then Mr. Larkin.

 6       MR. WAGNER: Essentially, Respondent's position is that

 7   the statements expressed can be balanced out by statements made

 8   by union officials at campaign meetings and we don't think

 9   that's accurate and the testimony should be excluded on the

10   basis of relevance.
11       MR. LARKIN: Clearly, that's not our argument, first of

12   all.  They are alleged unlawful threats, first of all.  Second

13   of all, they're alleged implied unlawful threats.  Board case

14   law couldn't be more clear than in the context of deciding

15   whether a employer statement is an implied threat under 8(a)(1)

16   because totality irrelevant circumstances, the totality of

17   objective context that surrounds those statements.  The cite

18   that we just read to you, that's all -- Other communications --

19   If other communications make it clear in this particular case

20   of discussing wages and benefits that any reduction in wages

21   and benefits will occur only as a result of the normal give and

22   take of negotiations.  Okay?
23   As Mr. Powell said, if at the time employees listened to

24   Mr. Martin make his comments in the twenty-fifth hour meeting,

25   they had also heard statements by the employer and by the union
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 1   about the way collective bargaining works, the give and take of

 2   the process, that nothing is guaranteed and in this particular

 3   case, that the company had collective bargaining agreements

 4   with this union in other plants and the terms and conditions of

 5   those contracts are X, Y and Z.  And, the terms and conditions

 6   of those contracts are objectively, not subjectively, less

 7   favorable in terms of the wages and benefits offered than the

 8   current wage and benefit package at the Oswego plant.

 9   All of that information is objective totality of the
10   circumstances and if an employee heard these statements before

11   they went to these meetings in which Mr. Martin made the

12   comments that Ms. Leslie just cited, they are -- the fact that

13   the statements came from the union are no less relevant in a

14   determination by Your Honor and we're not saying -- We're not

15   asking what, you know, how the employees reacted and did they

16   believe what the union said or did they believe what the

17   company said.  As Your Honor said on the very first day of the

18   hearing, there is an objective test based on whether -- the

19   totality of the circumstances, the statements at issue, the

20   ones alleged to be implied threats by Phil Martin and Chris

21   Smith would tend to coerce employees.  And, so, the statements

22   that the union made about the collective bargaining process and

23   the other company contracts with USW are part of that totality

24   of the circumstances.  And, Your Honor, must take into account

25   in determining whether a reasonable employee sitting in front
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 1   of Phil Martin would have listened to what she just cited and

 2   taken it as a implied threat that benefits would be reduced is

 3   the union was elected.
 4       MR. POWELL: Your Honor, one other piece to that that I

 5   think is important to understand.  While the District Court

 6   denied a bargaining order, Counsel for General Counsel

 7   continues to seek one.  And, the relevance of these
 8   communications and the fact that the employees received

 9   communications from multiple sources on multiple occasions of

10   how collective bargaining really works, is relevant to the

11   question of the remedy and whether a bargaining order should be

12   imposed.  Because if everyone knew based upon these

13   communications how collective bargaining works, then the

14   likelihood for the -- any alleged implied threats which we,

15   again, disagree if there was any threat at all, would have

16   lingering impact or would some how preclude a fair election

17   from being held again in the future is relevant to your

18   consideration as well.
19       MS. ROBERTS: I just want to caution Your Honor on

20   Respondent's expansive -- expansion of what's relevant,

21   anything remotely stated by the union could potentially be

22   something that he'd sit here and question this witness on ad

23   nauseam.  It really just has the effect of dragging on this

24   hearing beyond what may be necessary.
25       JUDGE ROSAS: Because presumably, they're going to bring
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 1   in witnesses that attended these meetings offering such

 2   testimony.  Mr. Powell?
 3       MR. POWELL: I do think we have some.  And, Your Honor, we

 4   have made a real effort of restrict the questions to the

 5   implied threat allegations that have been made.  I asked him

 6   questions about how bargaining worked and I'm asking him

 7   questions about the Terre Haute and Fairmont contracts.  That's

 8   not a broad expansive field of any and all kinds of statements

 9   that might have been made by the union to employees during the

10   course of the campaign.  It's direct and focused on the

11   allegations of implied threats.
12       MR. MANZOLILLO: Your Honor, the level of expansion of the

13   context drawn from his cases to include any union statements,

14   it's well beyond what the Board is after.  I mean, if the union

15   could effectively correct the unfair labor practice charges --

16   I mean allegations or conduct of the employer.  It's clearly

17   beyond the scope of --
18       JUDGE ROSAS: Let's go off the record for a minute.

19   (Whereupon, a brief recess was taken.)
20       JUDGE ROSAS: Okay.  After extensive argument, I'm going

21   to sustain the objection.
22   (Whereupon, the witness re-entered the courtroom.)
23       JUDGE ROSAS: You all know Wright Line changed, right?

24   The Wright Line analysis changed.  Modification of my decision

25   is to be Nichols Aluminum, N-i-c-h-o-l-s.  You realize that the
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 1   Board nuanced a change disconnecting any connection --

 2   eliminating requirement of connections between protected

 3   concerted activity animus and the adverse action.  All you have

 4   to show is the three pieces at random and they automatically

 5   amount to a violation.  My intention is to always make sure

 6   that the record is full, even in cases where I've dismissed

 7   them.  But, I've provided the rest -- I dismissed one time a

 8   case on the basis of not constituting concerted protected

 9   activity for Battista Board, but then, I proceeded to write a

10   footnote at the end that should the Board disagree, I would

11   have found the rest of the analysis to Wright Line, in other

12   words, don't send the case back to me, you know, whatever you

13   do.  Do whatever you decide.  I always have that in mind here.

14   Okay?  And, at the same time, trying to make sure that we don't

15   mushroom.  Okay?
16   Next question.
17       BY MR. POWELL: 
18  Q   Mr. Vanderbaan, did the union -- did you or the union

19   representatives make any statements to employees about how the

20   wage levels and other terms and conditions under the Terre

21   Haute and Fairmont contracts compared to the wage levels and

22   other terms and conditions that the employees enjoyed at

23   Oswego?
24       MR. MANZOLILLO: Objection.
25       MS. ROBERTS: Objection -- I'm sorry.  Objection.
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 1       JUDGE ROSAS: I'm going to allow you to answer that yes or

 2   no.  Go ahead.
 3       THE WITNESS: No.
 4       BY MR. POWELL: 
 5  Q   Did the union make -- Did you or other union
 6   representatives make any statements to employees during these

 7   union meetings about comparison of the Terre Haute and Fairmont

 8   contracts to what employees presently enjoyed at Oswego?

 9       MS. ROBERTS: Objection.
10       JUDGE ROSAS: Objection as to that sustained.

11       MR. POWELL: On what basis?
12       JUDGE ROSAS: Previously asked and answered and going

13   beyond the scope of the permissive range of inquiry in this

14   meeting.
15       BY MR. POWELL: 
16  Q   Did you make any statements -- Did you or other union

17   representatives make statements to Oswego employees, Novelis

18   employees during these union meetings about how shift schedules

19   compared under the union contracts at Terre Haute and Fairmont

20   to the shift schedules that employees enjoyed at Oswego?

21       MR. MANZOLILLO: Objection.
22       MS. ROBERTS: Objection.
23       JUDGE ROSAS: Sustained.
24       BY MR. POWELL: 
25  Q   Did you or other union officials make any statements to
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 1   employees during these union meetings about whether or not the

 2   Terre Haute and Fairmont contracts provided for mandatory

 3   overtime and how that compared to what employees presently

 4   enjoyed at Oswego?
 5       MS. ROBERTS: Objection.
 6       MR. MANZOLILLO: Objection.
 7       JUDGE ROSAS: Sustained.
 8       BY MR. POWELL: 
 9  Q   Did you personally have communications with employees

10   about the terms and conditions of the Fairmont and Terre Haute

11   Steelworker contracts?
12       MS. ROBERTS: Objection.
13       JUDGE ROSAS: Go ahead.  You can answer that.

14       THE WITNESS: Personal conversations, is that what he

15   said?
16       JUDGE ROSAS: Yes.
17       MS. ROBERTS: Relevance is my objection.
18       THE WITNESS: Personal?
19       BY MR. POWELL: 
20  Q   Well, conversations with Novelis employees.
21       JUDGE ROSAS: I'm going to sustain that, vague.  You're

22   talking about these meetings, right, about the union meetings?

23       BY MR. POWELL: 
24  Q   During the union meetings did you make any statements

25   about the Steelworker contracts at Terre Haute and Fairmont?
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 1       MR. MANZOLILLO: Objection.  Asked and answered.

 2       JUDGE ROSAS: Asked and answered.
 3       BY MR. POWELL: 
 4  Q   During the union meetings that you attended, did you or

 5   any union representatives make any statements to employees that

 6   the company had invested hundreds of millions of dollars at the

 7   Oswego plant and that there was no way that the company would

 8   throw that money away and shut down the plant?
 9       MR. MANZOLILLO: Objection.
10       MS. ROBERTS: Objection.
11       JUDGE ROSAS: Sustained.
12       MR. POWELL: Your Honor, I would just make -- note an

13   exception to all of the rulings on the objections that were

14   just sustained on the basis that the questions are relevant to

15   context, that they are focused and directly related to the

16   alleged implied threats that have been made and that we are

17   being precluded from developing objective context for

18   consideration of the implied threats, both from a question of

19   whether or not they violated the law and, perhaps, if not more

20   importantly, the question of what the appropriate remedy is in

21   this case.
22       MS. ROBERTS: If the objection is against you, you

23   automatically have exception.  Just want to make sure I'm

24   procedurally correct on that.
25       JUDGE ROSAS: Against him.
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 1       MS. ROBERTS: Right.  So, the fact that you sustained an

 2   objection over Respondent, he automatically has the right to

 3   take exception.  That automatically gives him the right to

 4   appeal that particular objection.
 5       JUDGE ROSAS: Mr. Powell is just being clear as to the

 6   basis of the exceptions.
 7       MS. ROBERTS: Okay.
 8       MR. POWELL: Thank you, Your Honor.
 9       JUDGE ROSAS: Off the record.
10   (Whereupon, a brief recess was taken.)
11       JUDGE ROSAS: Okay.  Go ahead, Mr. Powell.

12       BY MR. POWELL: 
13  Q   Mr. Vanderbaan, during the course of the union campaign,

14   did you help prepare leaflets and handouts that the union

15   distributed to employees?
16  A   Yes.
17  Q   Did you review handouts that others had prepared as well?

18  A   I'm not sure what you mean by others.
19  Q   Did someone else other than you personally --
20  A   Oh.
21  Q   -- prepare a handout or a leaflet that was distributed by

22   union supporters?
23  A   Supporters?
24  Q   Yes.
25  A   Yes.
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 1   (Respondent's R-108 identified.)
 2       BY MR. POWELL: 
 3  Q   Let me direct your attention to Respondent's Exhibit 108,

 4   which is a three-page exhibit.  Have you seen this document

 5   before?
 6       MR. MANZOLILLO: I'm going to object to relevance.

 7       JUDGE ROSAS: There's no offer yet.  Hold on.

 8       THE WITNESS: Did I see it, is that the question?

 9       BY MR. POWELL: 
10  Q   Yes.  Have you seen the document before?
11  A   Yes.
12  Q   Can you identify what the document is?
13  A   It's a handout, I believe.
14  Q   You do you know who prepared that document?
15       MR. MANZOLILLO: Objection.
16       JUDGE ROSAS: Does he know who prepared it?  Are you

17   objecting to that?  You can answer.
18       THE WITNESS: I believe --
19       MR. MANZOLILLO: Objection.  Answer speculative.

20       JUDGE ROSAS: Move on to the next one because he's

21   straining.  He's bordering on speculating.
22       BY MR. POWELL: 
23  Q   This is a handout that the Steelworkers distributed during

24   the course of the campaign, correct?
25  A   Yes.
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 1   Exhibit 121.  Can you identify that document?
 2  A   I don't recall this one.
 3  Q   You don't recall whether you've seen it before or not?

 4  A   No, I cannot.
 5  Q   Okay.  What about the second page of Respondent's Exhibit

 6   121, have you seen that document before?
 7  A   No.  I've never seen that before.  No.
 8   (Respondent's R-122 identified.)
 9       BY MR. POWELL: 
10  Q   Looking at Respondent's Exhibit 122, can you identify this

11   document?
12  A   Yes.
13  Q   What is it?
14  A   I believe it's a letter that was at an open meeting,
15   possibly mailed home.
16  Q   I assume this document was to be distributed by the in-

17   plant organizing committee to the employees at Novelis, given

18   the fact it's a letter to employees and it's signed by the in-

19   plant organizing committee; is that correct?
20  A   I believe it was mailed to everyone's home.
21  Q   Mr. Vanderbaan, I note that the names of the individuals

22   on the in-plant organizing committee are not identified

23   anywhere in this letter.  Is there a reason for that, that

24   you're aware of?
25       MS. LESLIE: Objection.
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 1       JUDGE ROSAS: It's not in evidence yet.  Sustained.

 2       MR. POWELL: I move for admission of Respondent's Exhibit

 3   122.
 4       MS. LESLIE: Your Honor, continuing objection as to the

 5   relevancy of this document.
 6       JUDGE ROSAS: Is that it?
 7       MS. LESLIE: Yeah.
 8       JUDGE ROSAS: It has information in it -- It appears to

 9   have information in it, refer to context in that regard, so

10   I'll receive it contrary to the likes of some of the previous

11   ones that cross my desk, appear to be informational in nature.

12   (Respondent's R-122 received.)
13       BY MR. POWELL: 
14  Q   Mr. Vanderbaan, with respect to Respondent's Exhibit 122,

15   the names of the individuals on the in-plant organizing

16   committee are not identified on the letter.  Are you aware of

17   any reason for that?
18       MS. LESLIE: Objection.
19       MR. MANZOLILLO: Objection.
20       MS. LESLIE: Foundation.
21       JUDGE ROSAS: Sustained.
22       MR. POWELL: I simply asked him if he was aware of the

23   reason.
24       JUDGE ROSAS: Irrelevant.  The document speaks for itself.

25   (Respondent's R-123 identified.)
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 1       BY MR. POWELL: 
 2  Q   Looking at Respondent's Exhibit 123, can you identify this

 3   document?
 4  A   I don't recall this one.
 5       JUDGE ROSAS: For the record, there is a gentleman behind

 6   you.  Are you for the Intervener.
 7       MR. HENDRY: I am.
 8       JUDGE ROSAS: On behalf of the Intervener.  Do you want to

 9   get your appearance on the record here?
10       MR. HENDRY: Yes.  Tyler Hendry.  H-E-N-D-R-Y.

11       JUDGE ROSAS: Otherwise, you won't get paid.

12   (Respondent's R-238 identified.)
13       BY MR. POWELL: 
14  Q   Mr.  Vanderbaan, let me show you -- refer you to

15   Respondent's Exhibit 238, which is a two-page, copy it appears,

16   of a brochure or trifold pamphlet.  Have you seen that document

17   before?
18  A   Yes, I have.
19  Q   Is that your name at the end of the document, If you have

20   additional questions, please call Jack Vanderbaan?
21  A   That's my name.
22  Q   And, your telephone number?
23  A   Yes, it is.
24  Q   So, you've seen this document before?
25  A   Yes, I have.

Page 1615

 1  Q   Have you distributed it to Novelis employees?
 2  A   Yes, I have.
 3  Q   Did you ask Novelis employees to distribute it to others,

 4   other employees?
 5  A   Yes.
 6       MR. POWELL: I move for admission of Exhibit 238,

 7   Respondent's Exhibit 238.
 8       MR. MANZOLILLO: Objection on relevance and I would also

 9   ask that the telephone number be redacted.
10       MR. POWELL: I have no problem with the redaction of the

11   telephone number, Your Honor.  No interest in putting

12   somebody's personal information in.
13       JUDGE ROSAS: General Counsel?
14       MS. LESLIE: Again, the continuing objection as to the

15   relevancy of all of this -- all these materials, Your Honor.

16       JUDGE ROSAS: This appears to be an informational type of

17   brochure, so I will receive it over objection.
18   (Respondent's R-238 received.)
19       MR. POWELL: I have no further questions for this witness,

20   Your Honor.
21       JUDGE ROSAS: Generally, I defer to parties who have a

22   united interest, that would be you Intervener.  First, let me

23   ask you, do you have any questions?
24       MR. HENDRY: No questions.
25       JUDGE ROSAS: Okay.  I'm not sure I would have given you
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 1   circle of aluminum that's eventually turned into -- if it went

 2   to a can manufacturer, they get a hundred thousand cans out of

 3   it.  It's just aluminum however many times it takes to roll it

 4   to make a coil that big, it's a giant circle of, basically,

 5   aluminum.  It's the easiest way to say that.
 6  Q   Is that a finished product that you ship to a customer?

 7  A   The finished product is a coil.  Yes.  We're probably the

 8   middle stage of that product and it still eventually goes out a

 9   coil, just a smaller gauge.
10  Q   How do you get it to the smaller gauge?
11       MR. MANZOLILLO: Objection.  Relevance.

12       JUDGE ROSAS: I'll allow some leeway.  Go ahead.

13       THE WITNESS: It goes through the finish stage by what

14   happens in the cold mill.  They have mills over there that cuts

15   down smaller than what we get it out as, you know, things like

16   that.
17       BY MR. LARKIN: 
18  Q   What types of customers do you serve out of the Oswego

19   plant?
20  A   Cans to our customers, Coke-a-Cola, Budweiser, Labatts.

21   Certain building customers for aluminum siding.  Right now,

22   we're in the process of Ford automotive and possibly others.

23  Q   The products that you produce for Ford, are they
24   manufactured in a specific part of the plant?
25  A   Every part of the plant is part of the process for
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 1   finishing.
 2  Q   Are you familiar with the CASH line in the facility?

 3  A   Yes, I am.
 4  Q   Can you just briefly describe what goes on there?

 5  A   They take a coil that would come, basically, from the cold

 6   mill.  It goes through a full out process, but it goes through

 7   eco-bass (ph), self-annealing stage where it's constantly

 8   always heated.  Instead of it going into a separate furnace,

 9   which we had to do before, now it's all one process.  But, it's

10   very slow, it just how it is.  But, it's new and I haven't been

11   around that area a lot, but I do know how it's made.
12  Q   How long CASH line been in operation at the plant?

13  A   CASH line 1 has been operating for close to maybe a year

14   now.  Number two is still in the process of everything and

15   three is still to come.
16  Q   When you say CASH line one, two and three, you're

17   referring to three different production lines?
18  A   It's three different production lines.  That's correct.

19  Q   CASH line one is actually in existence?
20  A   Yes.
21  Q   Is it producing product?
22  A   Yes, it is.
23  Q   And, that's the one you said was -- went on line about a

24   year ago?
25  A   That's correct.
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 1  Q   And, CASH line two, what is the current state of that?

 2  A   They're still in the process of building it right now.

 3   It's there and finished, but they haven't, I guess, gotten all

 4   the kinks out of it yet.  So, they're still treating
 5   everything.
 6  Q   And, what does CASH line three refer to?
 7  A   The whole building, right now is still being built, so

 8   it's going to be the same thing as one and two, possibly a

 9   little bit faster.  That's all I know about it.
10  Q   So, the facility actually has not --
11  A   The building is still under construction.  Yes.
12  Q   Did the company locate the CASH line with an already

13   existing part of the plant, CASH line one?
14  A   No.
15  Q   What did it do?
16  A   I don't know about that.
17  Q   In other words, did it -- did it build a new portion to

18   the plant to house CASH line one?
19  A   Yes.
20  Q   Do you recall how long it took to build that addition?

21  A   You're looking at two years at least.
22  Q   Are you aware of how much money the company invested in

23   the CASH line?
24  A   Yes, I am.
25  Q   Approximately, how much?
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 1  A   Approximately, 350 million dollars.
 2  Q   What is your educational background, Mr. Niver?

 3  A   I have two --
 4       MS. LESLIE: Objection as to relevancy, Your Honor.

 5       MR. LARKIN: It's just for background, Your Honor.

 6       JUDGE ROSAS: Do it in an expeditious manner.  Go ahead.

 7   Overruled.
 8       THE WITNESS: I have two associate's degrees.  One is

 9   business management and the second one is criminal justice.

10       BY MR. LARKIN: 
11  Q   Mr. Niver, you said you've been with Novelis for going on

12   nine years?
13  A   That's correct.
14  Q   Prior to working in Novelis Oswego, were you employed

15   prior to that?
16  A   Yes, I was.
17  Q   With whom?
18  A   Interface Solutions.
19  Q   And, what is Interface Solutions?
20  A   Interface Solutions is a manufacturing company just

21   outside of Fulton.
22  Q   Fulton, New York?
23  A   Fulton, New York.  Yes.
24  Q   And, what do they do at Interface Solutions?
25       MR. MANZOLILLO: Objection to relevance.
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 1   basis is.  Proffer the rest of his testimony now.
 2       MR. LARKIN: Your Honor, Mr. Niver will testify that he

 3   was employed at Interface for nine months, he was a bargaining

 4   unit member UNITE-HERE was the union represented the employees.

 5   During the time that he was employed there, the employer was in

 6   collective bargaining negotiations with the union.  They failed

 7   to reach accord.  The employer locked employees out.  There was

 8   a protracted labor dispute that I won't characterize it was

 9   negative, but there was a protracted labor dispute.  This

10   soured Mr. Niver on his union.  He left Interface and took a

11   job at Oswego because of that situation.  And, during the

12   campaign, he shared with his co-workers his prior experiences

13   at Interface.
14   He would testify that he told at least five to six of his

15   co-workers about that experience during conversations about

16   whether the employees should support the union drive at Oswego.

17       MS. LESLIE: Your Honor, General Counsel contends that

18   that is all irrelevant to the issues that are in front of us in

19   this matter, Your Honor.  And, if I could just address the

20   reasonable thoughts of the employee, what they are thinking,

21   that is again not something that is applicable to this standard

22   that's necessary.  To the extent that Respondent mentions the

23   Second Circuit, it would go to the just and proper form, which

24   is not a problem at issue in this proceeding.
25       JIDGE ROSAS: You are proceeding on the basis of
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 1   misconduct and the loss of -- information to majority support,

 2   right?
 3       MR. LARKIN: That's correct.
 4       JUDGE ROSAS: The second prong, right?  The second

 5   misconduct prong.
 6       MS. LESLIE: Your Honor, obviously, the point of what the

 7   issues are in terms of Gissel is that obviously the ULPs were

 8   such that employees' true feelings were not reflected such that

 9   the union lost the election because of the ULPs.  So, the loss

10   of support was demonstrated by the election in and of itself.

11       JUDGE ROSAS: Anything you want to add?
12       MR. POWELL: Yes, Your Honor.  I just one other point and

13   that is that we believe his testimony regarding the employee

14   efforts to oppose the union and the sharing of experiences such

15   as those proffered here by Mr. Niver are also relevant to the

16   question of the remedy and whether a bargaining order should

17   issue in light of the overall context of the campaign and

18   whether or not there's an environment that would allow a fair

19   election to be conducted.  And, we think that the evidence

20   shows that there was an opening for the dialogue and that the

21   employees themselves were actively engaged on both union and

22   anti-union sides and that that evidence demonstrates that a

23   fair election could be held.
24       JUDGE ROSAS: The objection is sustained.  Is there

25   anything else you're going to ask this witness that goes beyond
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 1   that area?
 2       MR. LARKIN: Yes, sir.
 3   (Whereupon, the witness re-entered the courtroom.)
 4       BY MR. LARKIN: 
 5  Q   Mr. Niver, during the course of the union's attempts to

 6   organize the Oswego plant, were you asked to sign a union card?

 7  A   Yes, I was.
 8  Q   Did you sign one?
 9  A   Yes, I did.
10  Q   Mr. Powell is putting in front of the witness General

11   Counsel's Exhibit 14.
12       JUDGE ROSAS: Go ahead.
13       BY MR. LARKIN: 
14  Q   Mr. Niver, I'd like to direct your attention to Page 3 of

15   General Counsel's Exhibit 14, the middle of Page 3.  Reading

16   across the page from left to right.  First of all, are you

17   there?
18  A   Yes.
19  Q   Okay.  Reading across the page from left to right appears

20   to be a Xerox copy of the front and back of a union card.  Do

21   you see that there?
22  A   Yes, I do.
23  Q   Do you recognize the front or back of the middle of Page 3

24   of General Counsel's Exhibit 14?
25  A   Yes, I do.
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 1  Q   And, what is that?
 2  A   That's the card that I filled out.  It's a copy of the

 3   card I filled out.
 4  Q   Do you recall where you were when you signed and I'll

 5   refer to it as your card?
 6  A   Yes.
 7  Q   Where were you?
 8  A   In the office of Novelis.
 9  Q   Okay.  That was in the Oswego plant?
10  A   That's correct.
11  Q   Did anybody ask you to sign the card?
12  A   I was approached by John Gray.  Some people call him

13   Luther.
14  Q   Who is John Luther Gray?
15  A   He's just an employee, he works in the roll shop.

16  Q   I'm sorry.  Is he one of your co-workers?
17  A   He is in an area of the plant, but he technically -- yes,

18   he would be a co-worker.
19  Q   He's employed by Oswego.
20  A   Absolutely.  Yes.
21  Q   Of Novelis.
22  A   That's correct.
23  Q   Did you and Mr. Gray have a conversation about the union

24   or the union authorization card?
25  A   Yes, we did.
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 1       JUDGE ROSAS: So, it never was conveying or explaining the

 2   card to Mr. Niver, was incorrect in not telling the truth, that

 3   is not what you seek to put in.  You just seek to have him

 4   testify as to what he was actually told.
 5       MR. LARKIN: What the card solicitor told the individual

 6   being solicited about the purpose of the card.
 7       JUDGE ROSAS: Do you agree with that?  Let's go off the

 8   record.  Let's go off the record.
 9   (Whereupon, a discussion was held off the record.)
10       JUDGE ROSAS: On the record.  General Counsel, you were

11   going to talk to counsel for Respondent before you shared your

12   thoughts?
13       MS. LESLIE: We did.  Regarding Cumberland.  Again, I can

14   only reiterate that I'm not sure it actually addresses the

15   issue of hearsay or not.  The General Counsel obviously

16   understands that one avenue of defense to Respondent is being

17   able to address in some fashion what a co-signer was told.

18       JUDGE ROSAS: That's not my problem.  My problem is how to

19   get it in.  You may have to do something, but you have to have

20   a vehicle in evidence.  That's what you have to show, right?

21       MS. LESLIE: Yes.
22       JUDGE ROSAS: Okay.  That's all you have to say?

23       MS. LESLIE: Yes, Your Honor.
24       JUDGE ROSAS: Okay.  Mr. Larkin, the reason I thought you

25   were wrong was I asked you do you have to have a foundation of
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 1   agency, i.e., under 801(d)(1) -- I'm sorry.  801(b)(2)(c) and a

 2   look quickly at Gissel confirmed my -- the absence of any kind

 3   of elucidation on that.  I looked at 801(b)(2) -- I'm sorry.

 4   801 -- It's hard working from a phone.  801(b)(2)(c).  And,

 5   what I think happens here is that it's permissible because of

 6   an implied agency on the part of the individual -- individuals

 7   that are sharing the cards, soliciting the signatures
 8   therefrom.
 9   General Counsel and Charging Party would have the

10   opportunity to refute that.  Okay?  But, I think that's how I'm

11   going to receive it.  You're both right, but now I'm clear as

12   to the vehicle by which this is going to proceed.  Okay?

13       MR. MANZOLILLO: Your Honor, Charging Party --

14       JUDGE ROSAS: Charging Party and General Counsel can

15   attempt to refute whether the statements alleged to have been

16   made to the witness by the implied agent will in fact not made,

17   or something else, or whatever.
18   Okay.  Did we have an answer to that question?
19       MR. LARKIN: Should I repeat the question to get us back

20   on track?
21       JUDGE ROSAS: Please.
22       BY MR. LARKIN: 
23  Q   Mr. Niver, what did John Luther Gray tell you about the

24   meaning of signing the union card?
25  A   The meaning behind it was they were looking -- the number
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 1   was 60 percent they were looking for the work force to fill out

 2   in order for the union to approach Novelis as a bargaining

 3   agent before we would have a proper vote.  They needed 60

 4   percent on board before they would do it, they weren't just

 5   going to show up because ten people wanted a union, the rest

 6   didn't, or vice versa.
 7  Q   Did Mr. Gray tell you that signing the card wouldn't count

 8   as a vote for the union?
 9  A   Yes, he did.
10       JUDGE ROSAS: Only as to this witness, Mr. Larkin.

11       BY MR. LARKIN: 
12  Q   At any point in time did Mr. Gray tell you that the card

13   could be used to establish USW as your bargaining agent?

14       MR. MANZOLILLO: Objection.
15       JUDGE ROSAS: What's the basis?
16       MR. MANZOLILLO: I think that's a leading question.

17       JUDGE ROSAS: Sustained.
18       BY MR. LARKIN: 
19  Q   Did Mr. Gray during the course of this conversation

20   mention anything to you about -- anything else to you about --

21   Strike that.
22   Mr. Niver, do you know James Ridgeway?
23  A   I know who it is.  I don't know him.
24  Q   Who is he?
25  A   He's a representative for the Steelworkers.
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 1  Q   Was Mr. Ridgeway present when you signed your card?

 2  A   No, he was not.
 3  Q   If Mr. Ridgeway had testified in this proceeding that he

 4   witnessed you signing your card, would you agree with that

 5   testimony?
 6  A   No.  Not one bit.
 7  Q   Mr. Niver, I'm going to change the subject.  During the

 8   time of the union organizing campaign did your supervisors

 9   discuss with you the subject of collective bargaining?

10  A   Yes, they did.
11  Q   Do you remember how they would discuss that subject, just

12   generally?
13       MS. ROBERTS: Objection.  Lack of foundation as to the

14   individual -- no foundation as to who --
15       JUDGE ROSAS: That's vague as to the form.  Break it down.

16       BY MR. LARKIN: 
17  Q   How would your supervisors discuss the subject of

18   collective bargaining with you?
19  A   We had shift meetings.
20  Q   When would those occur?
21  A   Either at the beginning or at the end of the shift
22   whenever they decided to present this.
23  Q   And, who would be speaking at a shift meeting such as

24   this?
25  A   The manufacturing unit leader, Kevin Shutt.
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 1  Q   Do you recall --
 2       MS. ROBERTS: What's the name?
 3       THE WITNESS: Kevin Shutt.  S-h-u-t-t.
 4       BY MR. LARKIN: 
 5  Q   Do you recall, what Mr. Shutt discussed with you during

 6   these meetings about collective bargaining?
 7  A   It was all a PowerPoint presentation.  He went basically

 8   everything made on PowerPoint.
 9   (Respondent's R-77 identified.)
10       BY MR. LARKIN: 
11  Q   Mr. Niver, I've handed you a document, Respondent's

12   Exhibit 77, flip through it, if you would and tell me when

13   you're done whether you recognize it.
14  A   Yes.  I recognize it.
15  Q   What is Exhibit 77?
16  A   The front page?
17  Q   No.  The entire -- Well, you tell me, what does it appear

18   to be?
19  A   This is one of the PowerPoints that we discussed.

20  Q   Did Mr. Shutt --
21  A   Word for word, this is how he would read through it.

22  Q   When you saw this you said PowerPoint.  Was this up on a

23   screen some place?
24  A   It was on a big screen like, pull-down screen presented

25   through a projector.
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 1       MR. LARKIN: Your Honor, I move the admission of General

 2   Counsel -- I'm sorry.  -- Respondent's Exhibit 77.
 3       MS. ROBERTS: Voir dire, Your Honor?
 4       VOIR DIRE
 5       BY MS. ROBERTS: 
 6  Q   Have you seen this document prior to today?
 7  A   Yes, I have.
 8  Q   When?
 9  A   During one of our meetings.
10  Q   Meetings at Novelis?
11  A   That's correct.
12  Q   Approximately, how many people were present at the

13   meetings?
14  A   Several shifts, so I would say about 40 people.
15       MS. ROBERTS: I have no further questions.
16       MR. MANZOLILLO: Just a follow up to that.

17       BY MR. MANZOLILLO: 
18  Q   Your testimony is that browsing through this that you

19   recognize every page of this as a slide being shown.
20  A   The whole thing was provided as slide at once, yes.

21  Q   So, you're able to recall the entire document that he

22   presented at one meeting --
23  A   I wouldn't say word for word, but, yes, I know what this

24   is.
25  Q   Have you ever seen it before with a document in front of
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 1   you?
 2  A   Just paper, you mean?  No.
 3       MR. MANZOLILLO: That's it.
 4       JUDGE ROSAS: Any objection?
 5       MS. ROBERTS: No, Your Honor.
 6       MS. LESLIE: No, Your Honor.
 7       JUDGE ROSAS: Okay.  Respondent's 77 is received in

 8   evidence without objection.
 9   (Respondent's R-77 received.)
10   (Respondent's R-70 identified.)
11       BY MR. LARKIN: 
12  Q   Mr. Niver, I've handed you a copy of Respondent -- what's

13   been marked Respondent's Exhibit 70, a single-page document.

14   Do you recognize Exhibit 70?
15  A   Yes, I do.
16  Q   Can you tell us what this is, what Exhibit 70 is?
17  A   It was off of another PowerPoint.
18  Q   So, Exhibit 70 appears to be another slide, is that what

19   you're saying?
20  A   Basically, yes.
21  Q   Do you remember when you saw Exhibit 70?
22  A   During another meeting.  Most likely, it would have been

23   at the end of the shift.  Very quick meeting.
24  Q   Was this shown prior to the vote in the union campaign?

25  A   Prior to it?  Yes.
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 1       MR. LARKIN: Move the admission of Exhibit 70.

 2       MR. MANZOLILLO: Your Honor, I have a question regarding

 3   the document.
 4       VOIR DIRE
 5       BY MR. MANZOLILLO: 
 6  Q   Was this a slide show at one time or was it --
 7  A   With a single piece you mean?
 8  Q   Yes.
 9  A   It may have been at a different time.  I don't recall

10   that.
11  Q   Do you recall approximately what date the slide was

12   presented?
13  A   No, I don't.
14  Q   Do you recall what time frame the meetings took place.

15  A   Well, I was at work, I do know that.  Either at six in the

16   morning or six at night, based on the fact that we work a 12-

17   hour shift.
18  Q   I mean relative to the election.
19  A   It was done before that, I do know that.  How far in

20   advance, I'm not sure.
21  Q   It may have been four weeks.  It may have been one week.

22       MR. LARKIN: Objection, Your Honor.  He's asking for

23   speculation at this point.
24       JUDGE ROSAS: You can answer, if you know.

25       THE WITNESS: I would say more than four weeks.
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 1       JUDGE ROSAS: Any objection?
 2       MR. MANZOLILLO: Your Honor, I object.  I think it's

 3   questionable foundation because he doesn't recall this slide.

 4   The witness can't recall the approximate dates it took place.

 5       JUDGE ROSAS: General Counsel?
 6       MS. ROBERTS: I'd say it lacks foundation at this point,

 7   Your Honor, so I would object on that basis.
 8       JUDGE ROSAS: Okay.  I'm going to receive it.  I have

 9   sufficient foundation from this witness as to its appearing to

10   be a slide shown to him during the job, during the general

11   period of time that was inquired about with respect to any

12   weight and further cross-examination the development of the

13   document and parties looking to pursue it.  Overruled.

14   (Respondent's R-70 received.)
15       BY MR. LARKIN: 
16  Q   Mr. Niver, with respect to Exhibit 70, to your
17   recollection, was it shown during one of these shift meetings

18   you described?
19  A   Yes, it was.
20  Q   How many people would have been present at one of those

21   shift meetings?
22  A   About 40 people.
23  Q   Mr. Niver, during the shift meetings you've described did

24   Mr. Shutt ever state that the Oswego plant would be shut down

25   if the union was voted in --
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 1       MR. MANZOLILLO: Objection.
 2       MS. ROBERTS: Objection.  Hearsay.
 3       MR. LARKIN: Well, first of all, it's not hearsay.  Mr.

 4   Shutt is a supervisor.  Second of all --
 5       JUDGE ROSAS: He's your witness.
 6       MR. LARKIN: Mr. Shutt is the manufacturing unit manager

 7   of the hot room for Oswego.
 8       JUDGE ROSAS: How does that get in; or it is hearsay; or

 9   is it not hearsay?
10       MR. LARKIN: Your Honor, it's not hearsay.  He's an agent.

11   He's a party.
12       JUDGE ROSAS: Your client.
13       MR. LARKIN: Yes, sir.
14       MS. ROBERTS: He's not pled as an agent.
15       JUDGE ROSAS: It is not being offered against.  This is

16   not an exception or not hearsay under 801.  It doesn't fall

17   under that.  Tell me how it goes in.
18       MR. LARKIN: Your Honor, I believe we had very long

19   argument during the testimony --
20       JUDGE ROSAS: Is he going to testify?
21       MR. LARKIN: He might.  Yes.  I mean, he might.  Your

22   Honor, do we want to have this discussion with Mr. Niver

23   present or do --
24       JUDGE ROSAS: No.  No.  We're just speaking conceptually.

25   This is an individual who may testify?
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 1       MR. LARKIN: Yes, he may.  But, our contention is, whether

 2   he does or not is irrelevant on this particular -- I could tie

 3   together -- But, again, I don't want to say anything in front

 4   of this witness that in an attempt to do so that would, you

 5   know, be deemed as inappropriate.
 6       JUDGE ROSAS: Okay.  You're getting a bit of a workout

 7   today, so I think -- Please.  Thank you.
 8   (Whereupon, the witness exited the courtroom.)
 9       MR. LARKIN: During Everett Abare's testimony there was an

10   extended objection and discussion about whether certain things

11   said by certain individuals were or were not hearsay.

12       JUDGE ROSAS: Was that this individual?
13       MR. LARKIN: No.  Everett Abare, he testified on day two

14   of the hearing.  General Counsel's first witness.
15       JUDGE ROSAS: Mr. Shutt is?
16       MR. LARKIN: It's Mr. Abare.
17       JUDGE ROSAS: It's his statement you're seeking to elicit

18   a statement about.
19       MR. LARKIN: Yes.
20       JUDGE ROSAS: But, it's not one of the people that Mr.

21   Abare was examined about?
22       MR. LARKIN: No.  In particular, Respondent's counsel, Mr.

23   Powell objected to General Counsel's attempt to ask Mr. Abare a

24   question about what Pete Sheftic, a former Human Resources

25   manager at the Oswego plant said in a particular meeting.  We
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 1   objected on hearsay grounds.  You overruled the objection on

 2   grounds that Mr. Sheftic therefore, his statements were

 3   admissions.
 4       JUDGE ROSAS: Right.
 5       MR. LARKIN: We then argued that we strongly disagreed

 6   that statements by Mr. Sheftic that we contended were protected

 7   under Section 8(c) of the Act could be admissions.  You said in

 8   your ruling that the party admission portion of the hearsay

 9   rule was not that strict, it's not, to quote Your Honor, the

10   ship sinking type of statement that you think.  It's really

11   that Mr. Sheftic is a manager of the company.  He is,

12   therefore, a party and he made a statement.  Therefore, this

13   statement is a party admission under the revised rules of

14   evidence.  No, Mr. Shutt is a member of Oswego management.  He

15   made a statement.  Under Your Honor's prior interpretation of

16   the ruling is a party admission.
17       MS. ROBERTS: But, it's not a party opponent, Your Honor.

18       JUDGE ROSAS: But, you're not offering it against

19   yourself.
20       MR. LARKIN: In your earlier rulings you stated, Your

21   Honor, that it doesn't have to be offered against you because

22   the rule had been revised.
23       JUDGE ROSAS: Okay.  We're parsing now.
24       MR. LARKIN: We're not parsing, Your Honor.

25       JUDGE ROSAS: If I said that, I misspoke.  Let me give you
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 1   a little further elucidation.  We're not talking about it being

 2   offered by the same party.  If you're talking about it being

 3   offered against you -- When you got into the nuance of whether

 4   it was a statement that I believe -- The discussion we're

 5   talking about was a statement in which --There was discussion

 6   about whether  -- The subject of the testimony was actually

 7   adverse to your client.
 8   801(b)(2) couldn't be clearer.  It has to be offered
 9   against.  It can't be -- It's not reliable if it's offered by

10   you, if it's solicited by you.  This is your client.  This is

11   bolstering.  Again, the argument that I thought we had had to

12   do with the nature of the statements made by him and whether

13   they were actually adverse or in the nature of opposing your

14   position.  But, it was done by the opposing party.
15       MS. ROBERTS: I believe it was regarding whether or not it

16   was an admission, that was generally the focus --
17       JUDGE ROSAS: An admission is a general term.  The term

18   admission, maybe that's what we discussed?  The term admission

19   does not exist any more in the rules.  Maybe, that's what we --

20   Maybe, that's what -- The term admission went out in 2012.  It

21   is now a statement by a party opponent.
22       MR. LARKIN: The other thing that I would just add, Your

23   Honor, we don't believe that the statement that we're

24   attempting to elicit is hearsay here again, because we are not

25   offering it for the truth of the matter asserted.  If you want
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 1   to sustain the objection that I made I evidence, fine.
 2       JUDGE ROSAS: It could come in as a prior consistent

 3   statement by that individual if Mr. Shutt is going to testify.

 4   And, it's established that he testified to something else.

 5       MR. LARKIN: In fact, Your Honor, because if I'm on cross

 6   and this is really why I asked to exclude Mr. Niver.  I don't

 7   want to tell of that testimony in front of him.  But, he's

 8   going to answer no to that question.  Therefore, the absence of

 9   the statement, there is no statement.  I'm going to ask him if

10   Mr. Shutt ever threatened to shut down the plant, his answer is

11   going to be no.  And, therefore, we're not eliciting any

12   statement for Mr. Shutt.
13   And, just to forestall the relevance objection, I think
14   that that testimony is highly relevant.
15       JUDGE ROSAS: In that case, what problem do you have about

16   the absence of the statement, General Counsel?
17       MS. ROBERTS: That's new information to us.  The threat of

18   plant closure without a specific date and time --
19       JUDGE ROSAS: There's nothing cross-examinable there.  I'm

20   not going to be bothered from a policy standard.  Okay.  So,

21   that's what you're saying his answer is going to be.  If

22   anything other than that, then I'm going to strike it.  Deal?

23       MR. LARKIN: Yes, Your Honor.
24       JUDGE ROSAS: All right.
25   (Whereupon, the witness re-entered the courtroom.)
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 1       JUDGE ROSAS: Do you want to restate the question?

 2       MR. LARKIN: Yes.
 3       BY MR. LARKIN: 
 4  Q   Mr. Niver, did Mr. Shutt ever state during one of these

 5   shift-change meetings that the Owego plant would close if the

 6   Steelworkers were voted in in as bargaining agent?
 7       MS. ROBERTS: Objection.
 8       MS. LESLIE: Objection.
 9       JUDGE ROSAS: For the reasons previously stated?

10       MS. LESLIE: As well as relevance.  There's no allegation

11   regarding statements by the individual supervisor that are at

12   issue.
13       JUDGE ROSAS: I'm going to overrule.  Go ahead.  You can

14   answer.  Did he ever make that statement?
15       THE WITNESS: No, he did not.
16       BY MR. LARKIN: 
17  Q   Did Mr. Shutt ever state during one of these shift

18   meetings that employees would lose their jobs if the union was

19   voted in as bargaining agent?
20       MS. ROBERTS: Same objection, Your Honor.

21       JUDGE ROSAS: Overruled.
22       THE WITNESS: No.
23   (Respondent's R-54 identified.)
24       BY MR. LARKIN: 
25  Q   Mr. Niver, I've handed you two documents, I just want to
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 1   take  them one at a time.  First, Respondent's Exhibit 54.  Do

 2   you have that in front of you, sir?
 3  A   Yes, I do.
 4  Q   Do you recognize Exhibit 54?
 5  A   Yes, I do.
 6  Q   What is it?
 7  A   It's a letter that was sent to our house, also email and

 8   it was presented at a meeting.
 9  Q   Do you recall receiving this document?
10  A   Yes.  I still have it.
11  Q   Did you read the document?
12  A   Yes, I did.
13       MR. LARKIN: Move the admission of Exhibit 54.

14       MR. MANZOLILLO: Objection.
15       JUDGE ROSAS: Any voir dire?
16       MR. MANZOLILLO: Yes.
17       VOIR DIRE
18       BY MR. MANZOLILLO: 
19  Q   Do you remember when -- When did you receive this email?

20  A   It would have been after the election vote.
21  Q   There's a date at the top, June 25th, at the top of the

22   exhibit.  Is that to your knowledge the time you received it?

23  A   Yes.
24  Q   So, four months after the election was over or thereabout?

25  A   Yes.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(31) Page 1648 - Page 1651

A-0291

Case 16-3076, Document 169, 05/04/2017, 2027444, Page55 of 248



 -  Vol. 9
September 11, 2014

Page 1668

 1  Q   Have you received any specialized training as an employee

 2   working in the CASH area?
 3  A   Yes.
 4  Q   Can you briefly describe that training?
 5  A   There are several parts of training.  I've gone through

 6   CASH 101 which is a complete breakdown on the entire line, what

 7   every section does.  I've also been sent to Pennsylvania for

 8   hydraulics training.
 9  Q   And for the benefit of the Administrative Law Judge, what

10   does the term CASH stand for in the context of the operating

11   plant at Oswego?
12  A   Cash stands for Continuous Annealing and Solution Heat

13   Treating.
14  Q   At the time you began your employment with Novelis in

15   November of 2012, was the CASH -- the CASH plant or CASH lines

16   operational?
17  A   No.
18  Q   How many CASH lines are there?
19  A   There are two currently and a third is going to be

20   installed.
21  Q   With respect to -- They're referred to as CASH 1, CASH 2

22   and CASH 3?
23  A   Yes.
24  Q   CASH 1 being the one that was first constructed?

25  A   Yes.
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 1  Q   With respect to the CASH 1 line, describe the changes and

 2   construction that occurred with regard to the CASH 1 line since

 3   the time you began your employment with Novelis Oswego.

 4  A   When I first started, the CASH line -- CASH line 1 was

 5   roughly half installed.  CASH 2 hadn't even been started yet.

 6   Since then, all of us, we work with contractors to finish

 7   installing the line and during all of the commissioning phases

 8   and getting the machinery up and running.
 9  Q   Again for the benefit of the Administrative Law Judge, so

10   that he can understand roughly what the facility looks like,

11   describe the size and the nature of the CASH 1 line.
12  A   CASH lines are approximately 500 feet long.  The entry

13   accumulator is 80 feet high.  The continuous line has a furnace

14   on the top level, 12 zones.  There's a tension leveler section.

15   There's a crunch section.  The tension leveler section takes

16   care of any problems with the metal and it evens out the sheet

17   as it goes through, both length and width to make it smooth.

18   There's also a chemical section that anneals the aluminum as it

19   goes through.
20  Q   When you say anneals, A-n-n-e-a-l-s, is that the way you

21   spell it?
22  A   I believe so.
23  Q   That's a chemical treatment that goes on the aluminum

24   sheeting?
25  A   Yes.
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 1  Q   And, for purposes of the CASH line, is that a specialized

 2   treatment or process -- treatment process for use in the

 3   automotive industry?
 4  A   Yes, it is.
 5  Q   Prior to -- Let me ask you this question.  Where's the

 6   CASH lines located in connection with the rest of the existing

 7   areas of the plant constructed?
 8  A   The CASH lines are on the north end of the cold mill.

 9  Q   Do you have any idea how much money the company has

10   invested in the CASH lines?
11  A   Approximately, 450 million.
12  Q   Prior to the union election in the couple of months, let's

13   say January, February or the December, January February time

14   frame leading up to the union election in February 2014, what

15   stage of completion was the CASH 2 line at that point in time?

16       MS. ROBERTS: I'm going to object.
17       JUDGE ROSAS: Overruled.  You can answer.

18       THE WITNESS: CASH 2 was -- January, February, it was

19   almost done as far as the installation and we were starting --

20   we were starting the commissioning phases.
21       BY MR. POWELL: 
22  Q   Had the CASH 3 line been -- Had construction begun on the

23   CASH 3 line during that same time frame?
24  A   Not on the line, but on the building.
25  Q   The new building was kind of coming up out of the ground
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 1   during that time frame?
 2  A   Yes.
 3  Q   During the time period leading up to the election in

 4   January and February 2014, was there construction going on in

 5   other areas of the plant that was related to the addition of

 6   the new CASH line?
 7  A   Yes.
 8  Q   Briefly describe that.
 9  A   They put a very big addition on the two recycle for all of

10   the automotive scrap coming back.
11  Q   Have you been inside that facility?
12  A   I took a little tour through it.  Yes.
13  Q   Okay.  Can you describe how large that building is?  Is it

14   a brand new building?
15  A   Yes.
16  Q   What's contained inside that building?
17  A   Conveyors and a lot of things for the trucks back in and

18   dump the scrap, it goes up the conveyor and from there, I'm not

19   sure where they -- where it goes.  But, it's all part of
20   recycle.
21  Q   Is the building large enough so that four semi-truck or

22   trailer can back into it at one time?
23  A   Oh, yeah, easily.
24  Q   Each to a different dumping area?
25  A   Yes.  I believe so.
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 1  Q   To your knowledge, again, focusing your attention on the

 2   time period immediately prior to the union election in January

 3   and February 2014, at that time did the company have any long-

 4   term supply commitments from any customers in the automotive

 5   industry?
 6       MR. MANZOLILLO: Objection.  Foundation.

 7       MS. ROBERTS: Objection.  That's my objection as well.

 8       JUDGE ROSAS: Sustained.
 9       MR. POWELL: His knowledge.
10       JUDGE ROSAS: His knowledge.
11       BY MR. POWELL: 
12  Q   Do you know whether during that same time frame, January,

13   February 2014, the company had any long-term supply commitments

14   from any customers in the automotive industry?
15       MR. MANZOLILLI: Objection on foundation.

16       JUDGE ROSAS: Overruled.  Go ahead.
17       THE WITNESS: Yes.
18       BY MR. POWELL: 
19  Q   What do you know on that topic?
20  A   We had a long-term agreement with Ford.
21  Q   And, do you know what the purpose of that supply

22   commitment or arrangement is with Ford?  You'll be supplying to

23   Ford or for what purpose?
24       MS. ROBERTS: I'm going to object again, Your Honor.

25       JUDGE ROSAS: We have a best evidence type of problem here
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 1   and I'm uncomfortable with this type of testimony.
 2       MR. POWELL: I'll move on.  If he can answer this

 3   question, I'll move on.
 4       MS. ROBERTS: No foundation as to this witness being

 5   competent to testify to the contract with Ford.
 6       JUDGE ROSAS: You can try to rephrase it, maybe, see if

 7   that works.
 8       BY MR. POWELL: 
 9  Q   Has the company informed you what you were manufacturing

10   for Ford?
11  A   Yes.
12  Q   Basically describe what the company informed you about.

13  A   The company informed us that the coils that we will be

14   sending to Ford are going to be for the F450 body, the box and

15   the body will be F150.
16  Q   Have you received any information about why Ford is

17   incorporating aluminum into the construction or the
18   manufacturing of the Ford F150 pick up?
19       MS. ROBERTS: Same objection.
20       JUDGE ROSAS: Let's take a step back.  Instead of seeking

21   foundation in connection with his work.
22       BY MR. POWELL: 
23  Q   In connection with your employment in the CASH line, did

24   the company inform you of why Ford is changing to aluminum in

25   the manufacturing of the Ford F150?
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 1  A   To make the vehicle lighter, thus you get better gas

 2   mileage.
 3  Q   During the time period of January, February of 2014, again

 4   immediately prior to the union election did construction and

 5   activities on the CASH 1, CASH 2 and CASH 3 lines continue

 6   throughout that time period as they had in the past?
 7  A   Yes.
 8  Q   Were there various contractors, engineering firms, or

 9   equipment vendors on site during that time period?
10       MS. ROBERTS: I'm going to object to leading.

11       JUDGE ROSAS: I don't see how else he can get something

12   like that in, then he'll be covering every population under the

13   sun.
14       MS. ROBERTS: As well as foundation.
15       JUDGE ROSAS: What?
16       MS. ROBERTS: As well as foundation.  There's no testimony

17   that this is --
18       JUDGE ROSAS: Overruled.  He can answer.
19       THE WITNSS: Could you repeat the question?

20       BY MR. POWELL: 
21  Q   Sure.  During the time period of January to February 2014,

22   in the performance of your job did you observe various

23   contractors, equipment vendors and engineering firms on site?

24  A   Yes.
25  Q   Can you name some of the companies that had

Page 1675

 1   representatives on site during that time frame?
 2  A   Well, Sanova (ph) was the main contractor for the line.

 3   Abner was contracted to build our furnace.  CH2M Hill was part

 4   of the whole project installation.  KOHL was installation and

 5   alignment.  Ground Hole (ph) Electric was there.  There were

 6   several others.  I couldn't name them all.
 7  Q   Did those contracting or equipment, engineering firms have

 8   personnel on site during the time period of January and

 9   February 2014?
10  A   Yes.
11  Q   Did you have regular -- Did you and other Novelis Oswego

12   employees have regular interaction with those individuals on

13   site?
14       MS. ROBERTS: Objection.
15       MR. MANZOLILLO: Objection to relevance.

16       MS. ROBERTS: Relevance and foundation.
17       JUDGE ROSAS: How much more of this do you have?  I

18   understand what it's relevant to, but --
19       MR. POWELL: Not a lot.
20       JUDGE ROSAS: Okay.  This is more than just a one-day

21   tour, right, type of contract?
22       THE WITNESS: Yes.
23       JUDGE ROSAS: Go ahead.
24       BY MR. POWELL: 
25  Q   There was a regular presence of these contractors on site
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 1   and they had personnel on site; is that correct?
 2       MS. ROBERTS: Objection.  Leading.
 3       JUDGE ROSAS: I'll allow it.  Overruled.
 4       THE WITNESS: Yes.
 5       BY MR. POWELL: 
 6  Q   And, was the presence of these contractors and vendors

 7   easily observed by Novelis employees at the plant?
 8       MR. MANZOLILLO: Objection.
 9       JUDGE ROSAS: Sustained as to anyone beyond him.

10       BY MR. POWELL: 
11  Q   Observed by you.
12  A   Yes.
13  Q   During the same time period in the January and February of

14   2014 time period were you aware or did you have the opportunity

15   to observe visitors coming to the plant in connection with the

16   CASH lines?
17  A   Yes.
18  Q   Was that a frequent experience or something that happened

19   regularly during that time period?
20       MS. ROBERTS: I'm going to object.  No foundation.

21       MR. MANZOLILLO: Also, objection to the form.

22       JUDGE ROSAS: Sustained.
23       BY MR. POWELL: 
24  Q   Did you see visitors in the plant?
25  A   Yes.
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 1  Q   How do you know they were visitors?
 2  A   They had orange hard hats and long orange coats.

 3  Q   Were there ways the Novelis employees referred to those

 4   visitors as they came through?
 5  A   The orange coats.  Yes.
 6  Q   And, did the orange coats continue to come through the

 7   plant and tour without any change during the time period

 8   preceding the election?
 9       MS. ROBERTS: Objection.  Relevance.  The fact those

10   orange coats --
11       JUDGE ROSAS: Sustained.
12       BY MR. POWELL: 
13  Q   Did you see an increase in the level of activities or

14   visitors to the plant during the time period immediately

15   preceding the union election?
16       MS. ROBERTS: Objection.  The same --
17       JUDGE ROSAS: Objection as to the relevance?

18       MS. ROBERTS: Relevance.
19       JUDGE ROSAS: Let me further quality.  Relevant to such a

20   potentially large scope and ambiguous group, that we might be

21   talking about.  It's not been established to me what the orange

22   coats are.
23       BY MR. POWELL: 
24  Q   Are the orange coats just anyone visiting the plant from

25   outside the normal plant population?
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 1  A   Yes.
 2  Q   What color coveralls or protective clothing do Novelis

 3   employees wear?
 4  A   Blue with yellow reflector stripes.
 5  Q   So, the orange coats were someone who was -- were

 6   individuals who you could easily recognize as people who are

 7   outsiders.
 8  A   Yes.
 9  Q   During the time period immediately preceding the election,

10   did you see -- Were you aware of customers or executive

11   visitors?
12       MS. ROBERTS: Objection.  No foundation.
13       MR. POWELL: I'll move on, Your Honor.  That's fine.

14       BY MR. POWELL: 
15  Q   During the time period immediately month or two preceding

16   the election did you observe any decrease in the level of

17   activities or efforts to continue the expansion of the CASH

18   line during that time period?
19       MS. ROBERTS: Objection.
20       JUDGE ROSAS: Don't answer right away so we can all get --

21       BY MR. POWELL: 
22  Q   During the January to February time period immediately

23   prior to the union election, did you observe any decrease in

24   the level of activities directed towards the continuing the

25   expansion of the CASH line facility during that time period?
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 1       MS. ROBERTS: Objection.
 2       JUDGE ROSAS: Go ahead.
 3       MS. ROBERTS: It's vague.  Decrease in the action or

 4   direction toward the CASH line, that's vague.  I don't

 5   understand what he's asking.
 6       JUDGE ROSAS: We're into that area where I'll let you

 7   probe it on cross.  Overruled.  You can answer.
 8       THE WITNESS: There was no decrease in activities.  No.

 9       BY MR. POWELL: 
10  Q   During that same time period did you  -- what, if

11   anything, did you observe with regard to hiring activity by the

12   company?
13       MS. ROBERTS: Objection.  There's no foundation this

14   witness is involved in hiring.
15       MR. POWELL: I said what, if anything, did he observe.

16       JUDGE ROSAS: Rephrase that with respect to the

17   environment around him and what he observed.
18       BY MR. POWELL: 
19  Q   During the same time period immediately preceding the

20   election, what, if anything, did you observe with regard to

21   hiring for the CASH line areas?
22  A   There were several employees hired, new hires.
23  Q   You previously mentioned training for the CASH lines and

24   working in the CASH line areas, during this same time period

25   immediately preceding the election, what, if anything, did you
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 1   observe with regard to the training of employees in the CASH

 2   line area?
 3  A   Everybody went through the same training.  It was on

 4   schedule.
 5  Q   Did training continue for the CASH line areas as it had

 6   been in the past?
 7       MS. ROBERTS: Objection.  Leading.
 8       JUDGE ROSAS: Overruled.  You can answer.

 9       THE WITNESS: Yes.
10       BY MR. POWELL: 
11  Q   Now, let me focus your attention on the time period

12   subsequent to after the union election, from the middle of

13   February up until the present time.  Has construction on the

14   new CASH 3 line continued since the time of the union election?

15       MS. ROBERTS: Objection.  Leading.
16       JUDGE ROSAS: I don't think so.  Overruled.
17       THE WITNESS: Yes.  Construction has continued.

18       BY MR. POWELL: 
19  Q   And, what is the current state of construction with regard

20   to the CASH 3 line?
21       MS. ROBERTS: Objection.  Foundation.
22       JUDGE ROSAS: If you know.
23       BY MR. POWELL: 
24  Q   Based upon your observations, how has the status of

25   construction on the CASH 3 line changed since the union
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 1   election to the present time?
 2  A   The structural steel is up, the roof is up, lights are in

 3   there all the way down through to where -- almost to the end.

 4   Like I said, all the structural steel is up and, now, they're

 5   driving piles inside for -- I don't know if they're putting

 6   picks in, what they're doing there.  But, all the piles are

 7   going in.  I mean, everything's moving along.
 8  Q   Is the construction of that new building also on the same

 9   site as the rest of the Oswego plant?
10  A   It's on the same site, just north of where CASH 2 is.

11  Q   And, is it another building that is 500 feet long, 80 feet

12   tall?
13  A   Yes.  It's actually a little longer.
14       MR. MANZOLILLO: I'm going to object on relevance.

15       JUDGE ROSAS: It's relevant but do we need that much more

16   extensive description of the company's investment in its

17   infrastructure, it's ongoing concerns, status.  How much more

18   do you have on that?
19       MR. POWELL: I don't have a lot more.  We think it's an

20   important part of the record.
21       BY MR. POWELL: 
22  Q   Mr. Bouchard, focusing your attention to the time period

23   after the union election up to the present time, what changes

24   or development have you observed with regard to the CASH 2

25   line?
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 1  A   CASH 2 is now -- we're at the very final stages of

 2   commissioning.  We've actually run a couple of production coils

 3   off of that line.
 4  Q   And, same question in that same time period, what changes

 5   or developments have you observed with regard to the CASH 1

 6   line?
 7  A   It's pretty much running at full capacity or close to it.

 8  Q   Based upon your knowledge and experience as an employee in

 9   the CASH area and the training you've received do the

10   operations of the CASH lines impact the other areas of the

11   plant?
12  A   Yes.
13  Q   How?
14  A   It impacts the whole plant actually.  Everything from

15   recycle to ingot prep, casting the ingots, going to the hotline

16   to be rolled out, then, they go to the cold line, the cold mill

17   and they're finished down to a thinner whatever our stacks are.

18   Then from the cold mill, they come to us and we finish with the

19   annealing process.
20  Q   Based upon your experience and observations as an

21   employee in the CASH line area for the time period subsequent

22   to the union election to the present, has the company continued

23   to hire and train new employees for working in that area?

24       MS. ROBERTS: Objection.  Foundation.
25       MR. POWELL: I'm laying the foundation in the question.
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 1       JUDGE ROSAS: Wasn't that asked and answered?

 2       MR. POWELL: Not as to that, the time period subsequent to

 3   the election continued hiring and training in his areas has not

 4   been asked and answered.
 5       JUDGE ROSAS: Overruled.
 6       BY MR. POWELL: 
 7  Q   You can answer.
 8  A   Yes.
 9  Q   As an employee at the Oswego plant, what, if anything, has

10   the company communicated to you about the plans for future

11   expansion and growth of the Oswego plant as a result of the

12   CASH line?
13  A   With CASH 3 coming in, I mean, it's good for the whole

14   company, good for the community.  I mean, it's benefiting

15   everyone.
16  Q   Mr. Bouchard, changing from this area.  Did you sign a

17   union card at any point in time period to the union election?

18  A   Yes, I did.
19  Q   Where were you when you signed a union card?
20  A   I believe I was at the Elks Lodge in Fulton.
21  Q   Describe the circumstances that led to your signing the

22   union card.
23  A   They had kind of a pep rally for the union.  Jim Ridgeway

24   had spoken, he's the regional rep for the Steelworkers.  At the

25   end of the meeting, everybody was getting ready to take off,
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 1   there was a snowstorm.  I was on my way out, Everett Abare

 2   asked me if I wanted to sign a card.  I was like, okay, so I

 3   filled one out and handed it back to him.
 4  Q   Directing your focus to the meeting, did any union

 5   officials make any statements about the purpose of signing a

 6   union card?
 7  A   Yes.
 8  Q   Who?
 9  A   Jim Ridgeway.
10  Q   And, what did he say?
11  A   He said that the cards were for informational purposes and

12   that in no way, shape or form could they be used as a vote, it

13   was for information only.
14  Q   Did you read the authorization card before you signed it?

15  A   No.
16  Q   Why not?
17  A   I was already told that it was for informational purposes

18   and everybody there wanted to get more information --

19       MR. MANZOLILLO: Objection.
20       JUDGE ROSAS: Sustained.
21       BY MR. POWELL: 
22  Q   At the time you signed the union card, had you had any

23   prior knowledge or experience with the union election process

24   or the use of the authorization card?
25  A   No.
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 1  Q   What did you do with your union card after you signed it?

 2  A   I handed it back to Everett Abare.
 3       MR. POWELL: Your Honor, I'm going to be showing the

 4   witness a portion of General Counsel's Exhibit 110.
 5       BY MR. POWELL: 
 6  Q   Mr. Bouchard, let me direct your attention to a copy of a

 7   documents that's been previously marked and admitted into

 8   evidence as Respondent -- I mean, as General Counsel's Exhibit

 9   110.  Is that a copy of the union authorization card that you

10   signed?
11  A   Yes.
12  Q   And, I can't recall if I asked you this question, but what

13   did you do with the card after you signed it?
14  A   I handed it back to Everett Abare.
15  Q   During the same union meeting that you testified to, did

16   you observe any other employees sign the union card at that

17   meeting?
18  A   Yes.
19  Q   Mr. Bouchard, prior to coming to work at Novelis, where

20   did you work?
21  A   I worked at Huhtamaki in Fulton, New York.
22  Q   How long did you work at Huhtamaki?
23  A   Twenty-two years.
24  Q   Were the employees at Huhtamaki represented by the

25   Steelworkers?

Page 1686

 1       MS. ROBERTS: Objection.  Relevance.
 2       MR. MANZOLILLO: Objection.  Relevance.

 3       JUDGE ROSAS: Sustained.
 4       MR. POWELL: Your Honor, I need to make a proffer so we

 5   need to excuse the witness.
 6       JUDGE ROSAS: Could you move on with the rest of your

 7   testimony, if you can?
 8       (Pause.)
 9       BY MR. POWELL: 
10  Q   Mr. Bouchard, during the course of the union campaign, did

11   you attend any weekly meetings with your manager or supervisors

12   regarding the union campaign?
13  A   Yes.
14  Q   Where were those meetings typically held in your area?

15  A   There was a little room that they erected out in the CASH

16   Department called the War Room and we had meetings there.

17  Q   And, how often did these meetings typically occur?

18  A   Weekly.
19  Q   Who conducted those meetings?
20  A   Craig Formoza and Warren Smith.
21  Q   Do you recall the subject of collective bargaining and how

22   bargaining works being discussed during any of these meetings

23   that you've referred to?
24  A   Yes.
25  Q   What do you recall being discussed during those meetings?
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 1  A   One of the employees asked --
 2       MS. ROBERTS: Objection.  Relevance.
 3       JUDGE ROSAS: Overruled.  Just the category, the subject.

 4       THE WITNESS: Okay.  One employee asked how the collective

 5   bargaining works.
 6       MS. ROBERTS: Objection.
 7       JUDGE ROSAS: Sustained.  Just -- Counsel asked you what

 8   was discussed during collective bargaining with the employer,

 9   what the employer told them, right?
10       BY MR. POWELL: 
11  Q   What information did the company provide to you about

12   collective bargaining and how the collective bargaining process

13   works?
14  A   He said that during collective bargaining, you can end up

15   with less, you can end up --
16       MS. ROBERTS: I'm going to object to foundation.  Has he

17   identified who was speaking?
18       JUDGE ROSAS: Go ahead.
19       THE WITNESS: You could end up with less, you would end up

20   with more, or it could stay relatively the same, that's how

21   collective bargaining works.
22       BY MR. POWELL: 
23  Q   And, who was it that made this statement?
24  A   I believe that was Warren Smith.
25  Q   During the course of the union campaign, what did the
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 1   company tell you and other employees with regard to the

 2   decision on whether or not to go to the union?
 3       MR. MANZOLILLO: Objection to foundation.

 4       BY MR. POWELL: 
 5  Q   During the meetings that you've referred to, what, if

 6   anything, did the company tell you with regard to the decision

 7   about whether or not to go to the union?
 8  A   They said --
 9       MS. ROBERTS: Objection.
10       JUDGE ROSAS: You're objecting?
11       MS. ROBERTS: I am, Your Honor, as to relevance and

12   foundation as to who from the company.
13       JUDGE ROSAS: Sustained.
14       BY MR. POWELL: 
15  Q   Did Mr. Formoza make any statements to you and other

16   employees during the course of these meetings about the

17   employees' decision on whether or not to go to the union?

18       MS. ROBERTS: Objection.  Leading now.
19       JUDGE ROSAS: On the subject of what?
20       MR. POWELL: Whether or not to go to the union.

21       JUDGE ROSAS: I'll take it.  Go ahead.
22       BY MR. POWELL: 
23  Q   Did Mr. Formoza make any statements to employees in your

24   area on that subject?
25  A   Yes.
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 1  Q   At these weekly meetings, approximately how many employees

 2   were in attendance when you were present?
 3  A   Twenty.
 4  Q   With regard to the subject matter of the employees'

 5   decision on whether or not to go to the union, what did Mr.

 6   Formoza say to the employees during these meetings?

 7  A   He said that the company stance was that they did not feel

 8   it was in the best interest of the company or the employees to

 9   have a third party come in and said it was ultimately our

10   decision.
11  Q   Did Mr. Formoza tell you to educate yourselves on the

12   issues?
13  A   Yes.
14       MS. ROBERTS: Objection.  Leading.
15       JUDGE ROSAS: Sustained.
16       BY MR. POWELL: 
17  Q   Do you recall Mr. Formoza telling you anything else with

18   regard to the decision making process that employees should

19   undergo with regard to whether or not to go to the union?

20  A   Yes.
21  Q   What else did he tell you?
22  A   He said that we should make sure we know what we're

23   talking about before we go to vote.
24       (Pause.)
25       MR. POWELL: That's all, Your Honor.
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 1       JUDGE ROSAS: General Counsel.
 2       MR. POWELL: Not yet.
 3       BY MR. POWELL: 
 4  Q   Mr. Bouchard, let me show you two documents, Respondent's

 5   Exhibits 54 and 56 that have been previously admitted into

 6   evidence.  Let's first take a look at Respondent's Exhibit 54.

 7   Can you identify this document?
 8  A   Yes.  This is an email that we all received.
 9  Q   Do you recall receiving that --
10       MR. MANZOLILLO: Objection.
11       JUDGE ROSAS: What's the basis?
12       MR. MANZOLILLO: Foundation.  When he received it.

13       JUDGE ROSAS: I've received this in evidence.  I received

14   this in evidence already.
15       MR. MANZOLILLO: Objection to the speculating to all

16   employees received it.
17       JUDGE ROSAS: Repeat the question?
18       MR. POWELL: The question was did he recall receiving the

19   document that's been admitted into evidence as Respondent's

20   Exhibit 54.
21       JUDGE ROSAS: Overruled.
22       MR. MANZOLILLO: Move to have the previous answer

23   stricken.
24       JUDGE ROSAS: Sure.  Stricken.
25       BY MR. POWELL: 
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 1  Q   Did you -- Did you read the document at the time you

 2   received it?
 3  A   Yes, I did.
 4  Q   Let me refer you to Exhibit 56.  Did you receive
 5   Respondent's Exhibit 56?
 6  A   Yes.
 7  Q   And, did you read it at the time you received it?
 8  A   Yes, I did.
 9       MR. POWELL: Your Honor, I need to make a proffer.

10       JUDGE ROSAS: Okay.  And, then, you're --
11       MR. POWELL: Then I think I'm finished.  But I want to go

12   through my --
13       JUDGE ROSAS: Mr. Bouchard, you may or may not be

14   completed with your testimony.  I'm going to ask you to step

15   outside for a moment.  Upon completion of your testimony, I

16   would ask you that you please not discuss your testimony with

17   anyone until you're advised by counsel that the record in the

18   case is closed.  Okay?  Thank you.  If you could just wait

19   outside for a moment.
20   (Whereupon, the witness exited the courtroom.)
21       MR. MANZOLILLO: Your Honor, there may be cross-

22   examination.
23       JUDGE ROSAS: What's that?
24       MR. MANZOLILLO: There may be cross-examination.

25       JUDGE ROSAS: There may be.  He's going to wait outside.
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 1  Q   You don't recall when you received the form?
 2  A   Just before I talked to him.
 3  Q   And, when was that, when did you talk to him, do you

 4   recall that time period?
 5  A   No, I don't.  I don't recall a date.
 6  Q   Did you meet with Respondent's counsel on June 18th of

 7   2014?
 8  A   I don't know.
 9  Q   Did you meet with him in June of 2014?
10  A   I do not recall.  I'm terrible with names and dates,

11   ma'am.  I'm not going to say that I did and when, in fact, I do

12   not know for sure that I did.
13  Q   Well, the form represented as Respondent's 293, did you

14   sign that form?
15  A   Yes, I did.
16  Q   You filled out -- You made an X in one area or the other

17   on that form?
18  A   I checked off.  Yes, I did.
19  Q   Did you read the form before you signed it?
20  A   I did.
21  Q   And, before you X'd one box, one area or the other?

22  A   Yes.
23       MS. ROBERTS: Okay.  I have no further questions.

24       JUDGE ROSAS: Okay.  Any follow up?
25       MR. POWELL: No, Your Honor.
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 1       JUDGE ROSAS: Okay.  All right.  I think you are excused

 2   for the moment.  Wait outside while counsel makes a statement

 3   on the record.
 4       MS. ROBERTS: Is this a proffer by Respondent?

 5       JUDGE ROSAS: Sir, before you leave.  Let me just advise

 6   you please do not discuss your testimony with anyone until

 7   counsel advises you that the record is closed.  Okay?  Thank

 8   you.
 9   (Whereupon, the witness exited the courtroom.)
10       JUDGE ROSAS: Go ahead.
11       MR. POWELL: Your Honor, just an addition to my earlier

12   proffer.  If Mr. Bouchard was allowed to testify, he would also

13   have testified about communicating his experiences at Huhtamaki

14   to his co-workers and that he also explained to his co-workers

15   about how collective bargaining works and that the union could

16   not guaranty anything and that all terms and conditions of

17   employment were up for negotiations.  And that he spoke to

18   approximately 30 to 40 employees during the course of the

19   campaign about his experiences at Huhtamaki, how collective

20   bargaining works and the prior information contained in the

21   earlier portion of the proffer.
22       JUDGE ROSAS: The objection still stands, right?

23       MS. ROBERTS: That's correct, Your Honor.
24       JUDGE ROSAS: I'm pondering one last aspect.  The cross-

25   examination about the form, his understanding.  Charging
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 1   Party's cross-examination.  Let's see if that officially opened

 2   up the door.  No.  Okay.
 3   My ruling remains, the testimony would be precluded.

 4   Can someone please advise the witness that he's excused?

 5   Thank you.
 6   (Whereupon, the witness was excused.)
 7       JUDGE ROSAS: You may call your next witness or what do

 8   you want to do at this point?  It's 5:06.
 9       MR. POWELL: Your Honor, we request that we adjourn for

10   the day and be able to continue in the morning.
11       JUDGE ROSAS: Do you have a ten-minute witness?

12       MR. POWELL: We really don't.
13       JUDGE ROSAS: Okay.  All right.  Do you want to say

14   something?
15       MS. LESLIE: Before we go off the record, I would just

16   like to have the opportunity to provide a sureply to the motion

17   that's still pending.
18       JUDGE ROSAS: Okay.  That's fine.  I'll take it.  All

19   right.  We will adjourn for the day and we'll resume at 9:00

20   a.m. tomorrow morning.  And, we will go until -- We will go

21   until 3:30 tomorrow afternoon.
22       MS. ROBERTS: Your Honor, one other thing.  In the event

23   Respondent doesn't finish its case the week of September 29th,

24   I will keep my calendar open and I think I would like, you

25   know, maybe to put that out there and that we all do as well,
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 1   that we keep the 20th -- October 20th open.  So we don't run a

 2   risk of having a similar kind of communication issue.

 3       JUDGE ROSAS: That was the request, so presumably

 4   Respondent is available that week, because that's what you were

 5   asking for.  That's got to be reserved as well.
 6       MR. POWELL: We'll reserve, Your Honor.
 7       JUDGE ROSAS: Okay.  Thank you.  All right.  See everybody

 8   tomorrow at 9:00 a.m.  Have a good night.
 9   (Whereupon, the hearing adjourned at 5:09 p.m., to resume at

10       9:00 a.m. on Friday, September 12, 2014.)
11   
12   
13   
14   
15   
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 1  Q   And what does that mean?
 2  A   It’s Monday through Friday.
 3  Q   How long have you been on straight days?
 4  A   Two months.
 5  Q   And before that, what shift did you work?
 6  A   For the last 13 years, I was C Shift.
 7  Q   Who was your current Crew Leader?
 8  A   I don’t have a Crew Leader as we speak.  My boss is Audrey

 9   Meyers.
10  Q   And what is Audrey Meyers position with the Company?

11  A   She’s Ingot Prep Coordinator.
12  Q   Was Audrey Meyers your -- as you say -- your boss in

13   January and February of 2014?
14  A   No, sir.
15  Q   Was?
16  A   Doug Ward
17  Q   Doug Ward?  And who is he?
18  A   He was -- he had the position before Audrey that she has

19   currently.
20  Q   And to whom does Audrey report?
21  A   Kevin Shutts.
22  Q   And what position does Mr. Shutts hold?
23  A   He’s the head guy on the Hot Line.
24  Q   And was Mr. Shutts the head guy on the Hot Line in January

25   and February of 2014?
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 1  A   Yes, sir.
 2  Q   Now, Mr. Darling, during the course of the Union campaign

 3   at Novelis Oswego, were you asked to sign a Union Authorization

 4   Card?
 5  A   Yes.
 6  Q   Did you sign one?
 7  A   Yes.
 8  Q   Mr. Darling, we’ve placed in front of you a document

 9   that’s been admitted into evidence and marked as General

10   Counsel’s Exhibit 108; do you see that in front of you, sir?

11  A   Yes; I do.
12  Q   Do you recognize this document?
13  A   Yes.
14  Q   Can you tell us what it is?
15  A   I believe it’s the card that they had me sign.
16  Q   And is that your name at the top here?
17  A   Yes, sir.
18  Q   And did you sign this -- I know this is a copy, but did

19   you sign this card?
20  A   Yes.
21  Q   Okay.  Do you recall when?
22  A   I know it was a Thursday.
23  Q   Does the date on the card appear accurate to you?

24  A   Yes.
25  Q   And do you remember where you were when you signed the
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 1   card?
 2  A   Yes; I do.
 3  Q   Where were you?
 4  A   We were in the Pusher Office.
 5  Q   What’s the Pusher Office?
 6  A   It’s a control room.
 7  Q   So is it an office at the Oswego Plant?
 8  A   Yes, sir.
 9  Q   So you were at work?
10  A   Yes, sir.
11  Q   Did somebody approach you and ask you to sign this card?

12  A   Yes.
13  Q   Who did that?
14  A   Bob Kunelius.
15  Q   Who is Bob Kunelius?
16  A   He works at the Cold Mill.
17  Q   Did you seek him out, or did he seek you out?
18  A   He come in and found us.
19  Q   And did you have any discussion with Mr. Kunelius about

20   the meaning of signing the Union card?
21  A   Yes.
22  Q   What did he tell you was the meaning of signing the card?

23  A   He told us that it was for informational purposes only;

24   and if we would like to go to the meeting and hear what they

25   had to say, they had to sign it.
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 1  Q   And did you sign on that basis?
 2  A   Yes.
 3  Q   Down at the bottom of the card, well, the front side of

 4   it, do you see there where there’s a line that says, “Witness”?

 5  A   Yes.
 6  Q   And there’s some initials there?
 7  A   (No audible response.)
 8  Q   Were those initials on the card when you gave it to Mr.

 9   Kunelius?
10  A   I do not recall.
11  Q   Do you know Everett Abare?
12  A   Yes.
13  Q   Was Mr. Abare anywhere in the Pusher Control Office when

14   you signed your card?
15  A   No; he was not.
16  Q   Mr. Darling, did you read the card before you signed it?

17  A   No; I did not.
18  Q   Did Mr. Kunelius tell you to read the card before you

19   signed it?
20       MR. MANZOLILLO: Objection.
21       JUDGE ROSAS: Sustained.
22       MR. LARKIN: On what grounds, Your Honor?

23       JUDGE ROSAS: No leading.
24       BY MR. LARKIN: 
25  Q   Did Mr. Kunelius say anything about reading the card
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 1   before signing it?
 2       MR. MANZOLILLO: Objection.
 3       JUDGE ROSAS: Sustained.
 4       MR. LARKIN: On what grounds?
 5       JUDGE ROSAS: Leading.
 6       BY MR. LARKIN: 
 7  Q   Did Mr. Kunelius say anything to you about the card, other

 8   than what you’ve just testified to?
 9       MR. MANZOLILLO: Objection.
10       JUDGE ROSAS: Overruled.
11       THE WITNESS: No, sir.
12       BY MR. LARKIN: 
13  Q   During the course of the campaign, Mr. Darling, did your

14   Supervisor hold meetings to discuss the aspects of the

15   campaign?
16  A   Yes.
17  Q   And do you recall how often that would occur?
18  A   Once a week.
19  Q   And where would those meetings occur?
20  A   Maintenance Conference Room.
21  Q   And who would attend?
22  A   The shift that was on.
23  Q   So in a typical meeting that you just described, how many

24   employees would that be?
25  A   Roughly 20.
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 1  Q   And would someone lead these meetings?
 2  A   Yes.
 3  Q   Who would that be?
 4  A   Kevin Shutts.
 5  Q   During the course of these meetings, did Mr. Shutts

 6   discuss with you the subject of collective bargaining?

 7  A   Yes.
 8  Q   And do you recall what was discussed?
 9  A   Yes.
10  Q   Can you tell us what he had to say about the subject?

11  A   He said there was no guarantee whether you were going to

12   get a raise, whether you’re not getting a raise; whether you

13   were going to pay for your boots, for example, or not pay for

14   your boots.  He said there was just -- he didn’t know.

15  Q   Mr. Darling, we’ve placed in front of you a document

16   that’s been admitted into evidence, Respondent’s Exhibit 77.

17   Do you see that in front of you there, sir?
18  A   Yes, sir.
19  Q   Do you recognize Exhibit 77?
20  A   Yes.
21  Q   Can you tell us what it is?
22  A   It looks like it’s one of the PowerPoint presentations

23   that Kevin showed us.
24  Q   So you recall him -- let me ask you:  When you saw the

25   content of Exhibit 77, was it printed out, or was it in an
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 1   electronic form of some kind?
 2  A   It was in a PowerPoint.
 3  Q   So it was up on a screen?
 4  A   Yes, sir.
 5  Q   Do you recall the content --
 6  A   Yes.
 7  Q   -- in 77?
 8  A   Yes.
 9  Q   Did Mr. Shutts review each of the slides with you in

10   Exhibit 77?
11       MS. LESLIE: Objection.
12       THE WITNESS: Yes.
13       MS. LESLIE: Leading.
14       JUDGE ROSAS: I’ll allow it.
15       MR. LARKIN: You can answer.
16       THE WITNESS: Yes, sir; he’d go through every slide.

17       BY MR. LARKIN: 
18  Q   Would employees ask Mr. Shutts questions about bargaining

19   during these meetings?
20  A   Yes.
21  Q   Would he answer those questions?
22  A   Yes; he would.
23  Q   Did Mr. Shutts ever tell you, or say during any of these

24   meetings, that your wages and benefits would definitely go down

25   if the Union were elected?
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 1       MS. LESLIE: Objection.
 2       JUDGE ROSAS: Sustained; leading.
 3       BY MR. LARKIN: 
 4  Q   Mr. Darling, we’ve placed in front of you a document

 5   that’s been marked Respondent’s Exhibit 243.  Do you have that

 6   in front of you?
 7  A   Yes.
 8  Q   Do you recognize Exhibit 243?
 9  A   Yes, sir.
10  Q   Can you tell us what it is?
11  A   It’s a -- one of the PowerPoints they gave us that showed

12   other plants that are involved in the Union.
13       (Respondent’s Exhibit 243 identified.)
14  Q   Did Mr. Shutts present this information to you?
15  A   Yes.
16  Q   During one of the weekly meetings you described?

17  A   Yes, sir.
18  Q   And did he go through all the information contained

19   Exhibit 43 --
20       MS. LESLIE: Objection to leading, Your Honor.

21       MR. LARKIN: Let me give the entire question.  The

22   question was so easy.
23       JUDGE ROSAS: Go ahead.
24       MR. LARKIN: The question was:  Did Mr. Shutts go through

25   all of the information contained in Exhibit 43 during the
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 1   meeting?
 2       JUDGE ROSAS: I’ll allow that.  You can answer.

 3       THE WITNESS: Yes, sir.
 4       MR. LARKIN: Move the admission of 243.
 5       MR. MANZOLILLO: Voir Dire, Your Honor.

 6       JUDGE ROSAS: Go ahead.
 7       VOIR DIRE EXAMINATION
 8       BY MR. MANZOLILLO: 
 9  Q   Mr. Darling, my name is Mr. Manzolillo.  I’m an attorney

10   with the Union.  Looking at 243-1, is it your testimony that

11   you recall -- are you certain that these were the slides that

12   were put up at these meetings?
13  A   Yes, sir.
14  Q   So you recall -- you can verify that every word here was

15   exactly what was on the slides?
16  A   I can’t say that word-for-word.
17  Q   I know you didn’t say this was the exact slide that was

18   put up on the screen before you?
19  A   It looks like the ones that we seen.
20  Q   When was the date that you had that -- at the meeting you

21   saw this at?
22  A   I’m not sure.
23  Q   Was it two weeks before the election?
24  A   I do not recall.
25  Q   A month before the election?
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 1  A   I don’t recall.
 2  Q   You don’t know -- you don’t have any idea what date you

 3   saw this?
 4  A   No; I don’t.
 5  Q   When was the -- have you seen this exhibit in preparation

 6   for this hearing?
 7  A   Yes; yes, sir.
 8  Q   When was that?
 9  A   A couple days ago.
10  Q   Was that the first time you’ve seen it since the -- since

11   it was presented as a slide?
12  A   Yes, sir.
13       MR. MANZOLILLO: Your Honor, I would object to the

14   foundation.
15       JUDGE ROSAS: General Counsel, do you want to object?

16       MS. LESLIE: I would object on that basis as well.

17       JUDGE ROSAS: Okay.  Sir, was it your testimony you saw

18   this at some point before the election?
19       THE WITNESS: Yes, sir.
20       JUDGE ROSAS: Respondent’s Exhibit 243?
21   (No audible response.)
22       JUDGE ROSAS: All right.  There’s sufficient foundation

23   for it to be received, based on the witness’ testimony that, in

24   answer to Counsel’s question, it appeared to be what was

25   presented to him on the job.  You all can address it further on

Page 1751

 1   Cross-examination in attempt to attack the weight, if any, that

 2   I should give this document or entirely disregard it based on

 3   credibility.  All right.  So the objection is overruled.
 4   The document is received, Respondent’s 243.
 5       (Respondent’s Exhibit 243 received.)
 6       BY MR. LARKIN: 
 7  Q   Mr. Darling, when Exhibit 243 was presented to you, I

 8   think your testimony was Mr. Shutts presented this to you as a

 9   PowerPoint in one of your weekly meetings; correct?

10  A   Yes, sir.
11  Q   During the meeting in which he presented Exhibit 243, did

12   he discuss the Company’s Collective Bargaining Agreement with

13   the USW at the Fairmont Plant?
14       MS. LESLIE: Objection, leading.
15       JUDGE ROSAS: Sustained.  No leading.
16       BY MR. LARKIN: 
17  Q   What, if anything, about Exhibit 243 did he discuss with

18   you?
19  A   Just that the Fairmont had -- I believe it was -- they

20   have a USW Representative.
21  Q   Did he say anything about the wage and benefit levels in

22   the Collective Bargaining Agreement at those plants?

23       MS. LESLIE: Objection.  Asked and answered.

24       JUDGE ROSAS: Sustained.
25       MR. LARKIN: It’s not asked and answered.
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 1       JUDGE ROSAS: But it’s leading.  Sustained.

 2       BY MR. LARKIN: 
 3  Q   Did he address the subject of wage and benefit levels

 4   during the meeting?
 5  A   Yes.
 6  Q   Did he address the subject of wage and benefit levels at

 7   the Saramont and Terra Plant during the meeting?
 8       MS. LESLIE: Objection again to leading.
 9       JUDGE ROSAS: Based on previous foundation, I will allow

10   it.  Overruled.  You can answer.
11       THE WITNESS: Yes.
12       BY MR. LARKIN: 
13  Q   What did he say about the wage and benefit levels at the

14   Saramont and Terra health plans in comparison to the levels at

15   Oswego?
16       MS. LESLIE: Objection to leading again.
17       JUDGE ROSAS: He’s already there.  Overruled.

18       THE WITNESS: Just that showed us what our levels were on

19   our wages and what theirs were.
20       BY MR. LARKIN: 
21  Q   What did that comparison show?
22       MR. MANZOLILLO: Objection to relevance.

23       JUDGE ROSAS: Hold on a second.  Sustained based on

24   foundation, based on this witness’ knowledge on that content;

25   that he’s able to give you.
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 1       MR. LARKIN: Well, he just testified about that answer.

 2   He just testified that Mr. Shutts discussed the wages and

 3   benefits at Oswego, Saramont, and Terra Haute.  I would think

 4   that he’s competent to say.
 5       JUDGE ROSAS: I have a problem with the term “show” --

 6   what does that show?  Are we asking him for some kind of

 7   assessment on this witness’ part or analysis or computation?  I

 8   don’t understand.
 9       BY MR. LARKIN: 
10  Q   What did Mr. Shutts say about that comparison?
11       MR. MANZOLILLO: Object on the same grounds.

12       JUDGE ROSAS: Overruled.
13       THE WITNESS: He was just showing -- showing us the --

14   what their wages and our wages and how ours, without Union

15   representation, are clearly decent, compared to theirs.

16       BY MR. LARKIN: 
17  Q   Mr. Darling, are you aware of whether the Company

18   maintained an internet site relating to the Union campaign?

19  A   Yes, sir.
20  Q   You are aware?
21  A   Yes, sir.
22  Q   How did you find out about that?
23  A   Presented it to us at work through the meetings and also

24   through e-mails.
25  Q   So you received e-mails about the fact that the Company
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 1   had an internet site?
 2  A   Yes, sir.
 3  Q   And who told you -- somebody told you about it in

 4   meetings?
 5  A   Mr. Shutts.
 6  Q   Did you visit the site during the campaign?
 7  A   Yes, sir.
 8  Q   Do you recall how many times?
 9  A   Two or three times.
10  Q   Do you recall any of the content you reviewed on the site?

11       MR. MANZOLILLO: Objection again for relevance.

12       JUDGE ROSAS: Just generally to relevance?  Can you just

13   give me a hint?
14       MR. MANZOLILLO: Well, objection to the relevance of this

15   issue and also I would object --
16       JUDGE ROSAS: As to the relevance of a website?

17       MR. MANZOLILLO: Yes.
18       JUDGE ROSAS: Well, in order for me to tie it together, I

19   think it’s best to do without Mr. Darling here.
20       MR. LARKIN: Your Honor, I’ll make a proffer.

21       JUDGE ROSAS: Could I just ask you to step into this room

22   over here while we have a discussion.  Thank you.
23       (Witness left the courtroom.)
24       JUDGE ROSAS: Go ahead.
25       MR. LARKIN: Yes; I just didn’t want to get into this with
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 1   him in here, but the Company maintained an internet site during

 2   the course of the Union campaign, on which it posted the

 3   communications that it would pass out during these meetings.

 4   So what will become apparent is, you know, as our defense case

 5   continues, is that items like 243 and 77 were also posted to an

 6   internet site and that all employees were informed of this site

 7   and encouraged to visit this site; and that employees like Mr.

 8   Darwin, in fact, did.
 9   So I’m not only attempting to ask him whether, in fact, he

10   visited the site and if he recalls what he saw.
11       JUDGE ROSAS: What’s the problem?
12       MR. MANZOLILLO: I withdraw the objection.

13       (Witness returned to the courtroom.)
14       BY MR. LARKIN: 
15  Q   Mr. Darling, do you recall any of the material you viewed

16   on the Company website?
17  A   Just the video I watched.
18  Q   Do you recall what the video was about?
19  A   Just the guy that was in the USW -- I can’t remember

20   everything about it.
21  Q   Mr. Darling, did you attend any open Union meetings during

22   the course of the campaign?
23  A   Yes, sir.
24  Q   Do you recall -- well, first, how many?
25  A   One.
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 1  Q   Do you recall when the meeting took place?
 2  A   No; I do not.
 3  Q   Do you recall where?
 4  A   Yes.
 5  Q   Where did the meeting take place?
 6  A   I think it was the Elks Club in Fulton.
 7  Q   How many people were present?
 8  A   I’m guessing, a hundred.
 9  Q   You said a hundred?
10  A   Yes, sir.
11  Q   Can you describe what took place at the meeting?

12  A   A lot of complicated things.
13  Q   What do you mean by that?
14  A   It was just -- Mr. Ridgeway talked there and was just

15   ranting; what it’s going to do for Novelis.
16       MR. MANZOLILLO: Objection; answered.  Vague response.

17       JUDGE ROSAS: I’ll allow it.  Overruled.
18       BY MR. LARKIN: 
19  Q   Who is Mr. Ridgeway?
20  A   The Union Representative.
21  Q   Had you met him before that night?
22  A   Well, personally, I hadn’t; but all of us did know him.

23  Q   Did you know Mr. Ridgeway personally?
24       MR. MANZOLILLO: Objection to relevance.

25       JUDGE ROSAS: Overruled.
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 1       THE WITNESS: Yes.
 2       BY MR. LARKIN: 
 3  Q   How do you know him?
 4  A   My x-wife is related to him.
 5  Q   Did you have an occasion to interact with Mr. Ridgeway

 6   prior to the time that you saw him at this meeting at the Elks

 7   Club?
 8  A   No, sir.
 9  Q   Did you have an opinion of Mr. Ridgeway prior to that

10   time?
11       MS. LESLIE: Objection; relevance.
12       JUDGE ROSAS: Sustained.
13       MR. LARKIN: Well, I’m going to have to make a proffer on

14   that, Your Honor.
15       JUDGE ROSAS: Do you think character is in issue?

16       MR. LARKIN: With respect to Mr. Ridgeway?

17       JUDGE ROSAS: Yes.  Is it your contention that General

18   Counsel placed that at issue by calling him -- or based on

19   what?
20       MR. LARKIN: Maybe I’m not following your question.

21       JUDGE ROSAS: Okay.  Sir, please make yourself comfortable

22   in there again.  Thanks.
23       (Witness left the courtroom.)
24       JUDGE ROSAS: Maybe your question didn’t come out

25   entirely, but there was an objection before you actually
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 1   completed it.  Restate your question, just so we’re absolutely

 2   clear.
 3       MR. LARKIN: I believe the question was:  Did you have or

 4   form an opinion of Mr. Ridgeway prior to coming to this

 5   meeting?  Did he already have an opinion of Mr. Ridgeway prior

 6   to this meeting, based on his prior, you know, knowledge of

 7   him, you know, related to one of his family members.

 8       MS. LESLIE: I object to relevance.
 9       JUDGE ROSAS: It’s in the nature of character testimony.

10   That answer would necessarily reveal character testimony.  That

11   has to be at issue for you to be able to go there.  If you can

12   show me where, that would raise the relevance, then I can

13   consider it.  Do you want to take a moment?
14       MR. LARKIN: Well, to look at Mr. Ridgeway’s testimony?

15   Your Honor, we can move on, and I’ll just profer later.

16       JUDGE ROSAS: What’s that?
17       MR. LARKIN: We can just move on, and I’ll profer what he

18   was going to say at the end.
19       JUDGE ROSAS: Do you want to profer it now -- while he’s

20   outside.
21       MR. LARKIN: Mr. Darling, if permitted to testify, would

22   testify that he has -- well, he already said -- he has family

23   members who are related to Mr. Ridgeway.  He’s never thought

24   much of Mr. Ridgeway and found him to be an arrogant ass.

25       JUDGE ROSAS: An arrogant what?
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 1       MR. LARKIN: Ass.  We believe this would be relevant

 2   testimony, because it speaks to Mr. Darling’s -- Mr. Darling

 3   signed a Union card, and so it bears on the question of

 4   majority support; it bears on contacts relating to the
 5   8(a)(1)’s, but also -- let me add to the proffer that Mr.

 6   Darling testified that he shared his opinion about Ridgeway

 7   with some of his co-workers.
 8   We further believe that testimony is relevant on the
 9   question of causation under the Second Circuit controlling law.

10   It also goes to the question of remedy.
11       JUDGE ROSAS: Do you want to respond?
12       MS. LESLIE: Your Honor, I believe it’s not relevant,

13   given that the subject is mindset of card signers.  This

14   gentleman has just testified, as well, that he hasn’t spoken to

15   him at all prior to this proceeding.  His personal opinion, if

16   anything, goes to his bias potentially.
17       JUDGE ROSAS: Goes to what?
18       MS. LESLIE: The potential bias of this witness.  I move

19   that it’s irrelevant, given that the subjective status or

20   mindset of employees is not relevant.  That’s been the ruling,

21   and it’s pretty clear throughout this -- the rulings in this

22   proceeding.
23       JUDGE ROSAS: So your profer addresses Mr. Ridgeway’s

24   character for truthfulness.  Again, if permitted to respond to

25   questions, what would this witness be testifying to?  Saying
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 1   someone is an ass doesn’t really help me.  He can be an ass,

 2   and he can be truthful.
 3       MR. LARKIN: That is true, Your Honor.  You know, I don’t

 4   think that I can say that what Mr. Darling would have to say

 5   goes to -- directly to Mr. Ridgeway’s character for
 6   truthfulness.  It certainly goes to Mr. Darling’s general

 7   opinion of Mr. Ridgeway’s character; and the fact that he

 8   shared his general opinion of Mr. Ridgeway with other

 9   bargaining Union members, again, we believe goes to the

10   questions of causation and remedy.
11       JUDGE ROSAS: That doesn’t cut it as far as enabling me to

12   impeach him based on his character.  That has to be
13   specifically related to character for truthfulness under

14   Federal Rule 608.  So I’m going to sustain the objection.

15       (Witness returned to the courtroom.)
16       BY MR. LARKIN: 
17  Q   During the Union meeting at the Elks Lodge in Fulton, at

18   which Mr. Ridgeway was present, --
19       JUDGE ROSAS: Please speak up, too.
20       MR. LARKIN: I’m sorry.
21       BY MR. LARKIN: 
22  Q   During the Union -- during the meeting at the Elks Lodge

23   in Fulton, during which -- or at which Mr. Ridgeway was

24   present, did employees ask any questions during the meeting?

25  A   Yes, sir.
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 1       MR. MANZOLILLO: Objection.
 2       JUDGE ROSAS: What’s the basis?
 3       MR. MANZOLILLO: Employee’s questions, hearsay.

 4       JUDGE ROSAS: The question is whether they asked

 5   questions; yes or no?
 6       THE WITNESS: Yes.
 7       JUDGE ROSAS: Okay.  Next question.
 8       BY MR. LARKIN: 
 9  Q   Did you ask questions during the meeting?
10  A   Yes.
11  Q   Do you recall questions you asked?
12  A   Yes, sir.
13  Q   What did you ask Mr. Ridgeway?
14  A   I asked him if he could guarantee that we’d get higher

15   wages.
16  Q   And did he respond?
17  A   Yes.
18  Q   What was his response?
19  A   He said he would negotiate for us.
20  Q   During the meeting, Mr. Darling, were you threatened

21   physically?
22  A   Yes.
23  Q   By whom?
24  A   Bob Sawyer.
25  Q   What did he -- how did he threaten you physically?
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 1       MS. LESLIE: Objection; relevance.
 2       JUDGE ROSAS: Overruled.  You can answer.

 3       THE WITNESS: He told me he would knock me out.

 4       MS. LESLIE: Objection to that response.  It’s hearsay,

 5   and I move to strike it.
 6       JUDGE ROSAS: Well, it doesn’t mean anything in and of

 7   itself.  I assume there’s going to be some more context.  Let’s

 8   see where it goes.
 9       MR. LARKIN: Indeed it wouldn’t be relevant to this -- it

10   was just a personal thing, unrelated to the meeting itself.

11   That’s what we stand upon.
12       MS. LESLIE: I object to foundation.  There’s no

13   foundation as to the --
14       MR. LARKIN: Well, maybe we’ve given it backwards.

15       JUDGE ROSAS: What -- did you say anything that

16   immediately preceded Mr. Sawyer threatening to knock you out?

17       THE WITNESS: Because I asked a question, and he could

18   tell that I --
19       MS. LESLIE: Objection; subjective.
20       JUDGE ROSAS: Sustained as to what he could tell.  Just

21   what he said.
22       THE WITNESS: I asked a question about the wages, and I

23   disagreed with his response.
24       JUDGE ROSAS: With Mr. Ridgeway’s response?

25       THE WITNESS: Yes, sir.
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 1       JUDGE ROSAS: And what happened after that?

 2       THE WITNESS: That was when Bob said that.

 3       JUDGE ROSAS: Said?
 4       THE WITNESS: That he would knock me out.

 5   
 6       BY MR. LARKIN: 
 7  Q   So he made that comment immediately after your

 8   disagreement with Mr. Ridgeway about the wages issue?

 9       MS. LESLIE: Objection to leading.
10       JUDGE ROSAS: He’s already answered that.  Sustained.

11       THE WITNESS: Yes, sir.
12       MS. LESLIE: Right.  Move to strike that answer.

13       BY MR. LARKIN: 
14  Q   Did any other threats of violence occur during that

15   meeting?
16       MR. MANZOLILLO: Objection; foundation; irrelevant.

17       MS. LESLIE: Asked and answered.
18       JUDGE ROSAS: Let’s -- I’m going to sustain the objection.

19   Let’s not lead him.  Let’s see if we can elicit what transpired

20   at the meeting without leading.
21       BY MR. LARKIN: 
22  Q   Did you observe any other disagreements between employees

23   at the meeting?
24  A   Yes.
25  Q   Can you describe those.

Page 1764

 1  A   Just arguments from guys who were there for the Union and

 2   guys that were obviously against the Union.
 3  Q   Did any of those disagreements become physical?

 4       MS. LESLIE: Objection to foundation as well.

 5       JUDGE ROSAS: Overruled.
 6       THE WITNESS: Not right off.
 7       BY MR. LARKIN: 
 8  Q   Were any physical threats made during those disagreements?

 9       MS. LESLIE: Objection to vague.
10       JUDGE ROSAS: I’m sorry; repeat the question.

11       MR. LARKIN: Were any threats of physicality made during

12   those disagreements?
13       MR. MANZOLILLO: Objection.
14       JUDGE ROSAS: Overruled.
15       THE WITNESS: Yes.
16       BY MR. LARKIN: 
17  Q   What do you recall?
18  A   Just people saying, “I will take you outside.”
19       MS. LESLIE: Objection; hearsay.
20       JUDGE ROSAS: I’m going to sustain.  I’m going to rule

21   that hearsay.  Ask the next question.
22       BY MR. LARKIN: 
23  Q   Mr. Darling, did you attend a meeting a day or two before

24   the election, where the Company’s Chief Executive, Mr. Martens,

25   and Plant Manager Chris Smith addressed employees?
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 1  A   No, sir.
 2  Q   You did not attend any such meeting?
 3  A   No.
 4  Q   Why not?
 5  A   I was on vacation in Florida.
 6  Q   Do you know Jason Bro?
 7  A   I know who he is.
 8  Q   Who is he that you know of?
 9  A   He works in the Cast, I believe.
10  Q   At any time during the campaign, did it come to your

11   attention that Mr. Bro had been accused of interrogating and

12   threatening his employees?
13       MS. LESLIE: Objection; leading.
14       JUDGE ROSAS: Sustained.
15       MS. LESLIE: Lack of foundation.
16       JUDGE ROSAS: No foundation.
17       MR. LARKIN: Well, I’m -- Your Honor, maybe we should ask

18   Mr. Darling to leave.
19       MS. LESLIE: Your Honor, I --
20       JUDGE ROSAS: Could you ask your next question?

21       MR. LARKIN: No; I can’t.
22       JUDGE ROSAS: You can’t?
23       MR. LARKIN: I can explain.
24       MS. LESLIE: Objection, foundation.  He asks questions

25   that may not need to be explained; inadequate foundation.
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 1       MR. LARKIN: I’m happy to elaborate; but again, I --

 2       JUDGE ROSAS: I’m going to sustain.  Rephrase.

 3       MR. LARKIN: Well, actually, Your Honor, I think we ought

 4   to address the subject with Mr. Darling out of the room.  I

 5   don’t --
 6       JUDGE ROSAS: You can’t rephrase?  Okay.  Would you please

 7   step out?  Thank you.
 8       (Witness left the courtroom.)
 9       MR. LARKIN: Okay.  The reason that it will be impossible

10   to lay the foundation is because Mr. Darling’s answer will be,

11   “No.”  He was -- it never did come to his attention during the

12   campaign that Mr. Bro had been accused of threatening his

13   employees; so I can’t ask him what, if any, conversation -- any

14   of that.
15   His answer is:  That information never came to his
16   attention.
17   The reason that it’s highly relevant within the context of

18   the 8(a)(1), is that the Board has held repeatedly that

19   employee knowledge of other employer unfair labor practices is

20   part of the overall objective context with respect to alleged

21   implied employer threats.
22   So this witness’ lack of knowledge about Mr. Bro’s -- the

23   allegations that they’ve raised about Mr. Bro -- is relevant to

24   whether this or any other employee would have taken anything

25   else that was alleged to be an implied threat by the employer,
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 1   as such.
 2   So that’s the relevance of it; but to construct a
 3   foundation, I can’t go any further, because his answer is,

 4   “No.”
 5       MS. LESLIE: There’s been no foundation as to -- he --

 6   what he testified --
 7       JUDGE ROSAS: There can’t be a foundation for that type of

 8   question.  It’s simply a question to seek to prove the negative

 9   as far as his witness is concerned, that he never heard about

10   that.  Counsel asserts that he needs to establish that, that

11   that type of testimony is pertinent to their defense.
12       MR. LARKIN: The other thing I would add is that his

13   knowledge, or lack thereof, of other alleged employer unlawful

14   behavior goes to the question of pervasiveness under Gibbs law.

15       JUDGE ROSAS: How else is the record clear as far as

16   threats to a group of employees as a whole and knowledge on the

17   part of those threats --
18       MS. LESLIE: Your Honor,
19       JUDGE ROSAS: -- to the extent that that’s relevant in the

20   ultimate analysis?
21       MS. LESLIE: There’s been testimony on our case from

22   several witnesses -- specific meetings -- captive audience

23   meetings -- as well as -- in which Mr. Bro communicated certain

24   statements to employees.
25   There’s no foundation from this gentleman that he is --

Page 1768

 1   any meetings that he attends is conducted by Mr. Bro.

 2       JUDGE ROSAS: That’s the point.
 3       MS. LESLIE: So there’s been no foundation, at least, to

 4   try and prove a negative --
 5       JUDGE ROSAS: So let me get this straight.  General

 6   Counsel’s concern -- it’s your position that Mr. Bro is alleged

 7   to have made these statements at certain meetings.  There was a

 8   certain amount of people who were at these meetings.

 9   Can’t you, Mr. Larkin, simply establish that this witness

10   was never at any such meetings where Mr. Bro was talking about

11   anything --
12       MR. LARKIN: I can certainly --
13       JUDGE ROSAS: -- pertaining to the allegations?

14       MR. LARKIN: I can certainly do that, Your Honor; because

15   he wasn’t.  But I don’t think that’s the point we’re trying to

16   make with this line of inquiry.  The point is that under Gisal

17   (ph), under Gisal 2, of the inquiries is, in order to sustain a

18   bargaining order is whether the employer committed less-

19   exceptional unfair labor practices that nevertheless were

20   pervasive; and so they’ve alleged that Mr. Bro’s meetings with

21   his employees, for instance, on January 13, 2014, -- we heard a

22   lot of testimony about that -- that that is an unfair labor

23   practice.
24   How pervasive Mr. Bro’s alleged actions are depends

25   entirely on who knew about it.  If -- that meeting, we had
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 1       JUDGE ROSAS: Go ahead.
 2       MR. LARKIN: Relating to questions we asked yesterday’s

 3   witnesses.
 4       JUDGE ROSAS: Okay.  Go ahead.
 5       MR. LARKIN: If permitted to testify about the subject,

 6   Mr. Darling will testify that if he had --
 7       MS. LESLIE: I’m going to object.  I’m not clear.

 8       JUDGE ROSAS: Well, let’s hear it.  You can follow-up once

 9   he finishes.
10       MR. LARKIN: If permitted to testify, Mr. Darling would

11   have said that he has family members who work in Union jobs.

12   He observed that they were always worried about their jobs.

13   Some family members worked at the Schoeller Paper Mill in

14   Polaski.  That mill once had over 400 full-time employees and

15   is now down to approximately 50.
16   Mr. Darling also has friends who work at the Philpin

17   Boiler Works, another unionized facility.  He understands that

18   they have lost approximately 60 cents per hour in wages over

19   the prior year or two.
20   In Mr. Darling’s opinion, his experiences show him that

21   unions don’t always make things better; and Mr. Darling shared

22   those family experiences with co-workers during the campaign.

23       JUDGE ROSAS: So the record is clear, the Respondent --

24   General Counsel and the Charging Party would or would not

25   oppose such testimony?
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 1       MS. LESLIE: Would.
 2       MR. WAGNER: Would.
 3       JUDGE ROSAS: What’s that?
 4       MS. LESLIE: I would object to any questioning on the

 5   subject of the mindset of Mr. Darling; any subjective

 6   discussion about the rationale for voting.  That’s consistent

 7   with Your Honor’s ruling.
 8       JUDGE ROSAS: And those objections are being sustained.

 9       MR. LARKIN: We believe, Your Honor, that -- again, the

10   reason I proffered the testimony is because I believed that you

11   would sustain the objection based on questioning.  Our position

12   is that proffered testimony is relevant to the 8(a)(1) context

13   question and also to the question of causation and to remedy

14   under Gisel.
15       JUDGE ROSAS: Understood.  You are correct, I would have

16   sustained.
17       MR. LARKIN: Okay.
18       JUDGE ROSAS: Okay.  The next witness, please.

19       MR. LARKIN: The Company calls Lou LeClair.

20       LEWIS LACLAIR
21   was called as a witness by and on behalf of the Respondent; and

22   having been duly sworn, was examined and testified as follows:

23       JUDGE ROSAS: Please have a seat; state and spell your

24   name and provide us with an address.
25       THE WITNESS: Okay.  My name is Lewis, L - E - W - I - S,
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 1   J.,  L - A - C - L - A - I - R, Street Address:  4084 Mill

 2   Road, Oswego, New York, 13126.
 3       DIRECT EXAMINATION
 4       BY MR. LARKIN: 
 5  Q   Thank you.  Good morning.
 6  A   Good morning.
 7  Q   Mr. LaClair, where are you employed?
 8  A   I’m employed at Novelis Corporation, Oswego, New York.

 9  Q   And how long have you worked at Oswego?
10  A   I’ve been there four years.
11  Q   And in what department do you work?
12  A   I work in Hot Line Maintenance.
13  Q   And what shift?
14  A   D Shift.
15  Q   D Shift?  Who is your current Crew Leader?
16  A   My Crew Leader is Jim Lerner.
17  Q   Now was Jim Learner your Crew Leader in January and

18   February of 2014?
19  A   No; he was not.
20  Q   So who was your Crew Leader during that time?

21  A   It was Andy Lucion (ph).
22  Q   Who was your Associate Leader?
23  A   My Associate Leader -- at that time?
24  Q   I’m sorry; currently your Associate Leader?
25  A   Currently my Associate Leader would be Kevin Schott.
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 1  Q   Is he your Associate Leader or your Manufacturing Unit

 2   Manager?
 3  A   Oh, I’m sorry.  He’s my Manufacturing Unit Manager.  My

 4   Associate would be Timmy Powers.
 5  Q   Was Timmy Powers your Associate Leader in January and

 6   February of 2014?
 7  A   No; he was not.
 8  Q   Who was?
 9  A   Algee Morez (ph).
10  Q   You said you worked on the Hot Line; correct?
11  A   Yes.
12  Q   Could you just briefly describe what your duties are in

13   the Hot Mill.
14  A   My duties are to take care of the Rolling Mill and

15   shutdowns.  I do all the maintenance and technical work.

16  Q   Mr. LaClair, are you familiar with the CASH Fortune

17   Facility in Oswego?
18  A   Yes; I am.
19  Q   What is that?
20  A   That is a new process for automotive.
21  Q   First of all, is there more than one CASH facility?

22  A   Yes; we have line and one CASH Two and a CASH three.

23  Q   And so there’s a CASH One, Two, and Three?
24  A   Yes.
25  Q   And are any of those lines operational?
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 1  A   Two of them are.
 2  Q   When did the first one go operational?
 3  A   At the time that we were going through this in January,

 4   somewhere around that date they went on line.
 5  Q   Did the Company locate the CASH Lines in an existing

 6   portion of the plant?
 7  A   Yes; the CASH Lines are in the Cold Mill.
 8  Q   So did they build anything to house the CASH Lines?  Did

 9   they build a new building, or did they put it in --
10  A   No; they put it in the old one.
11  Q   Do you know how long it took to do that?
12  A   I want to say it went over a year.
13  Q   Are you aware of how much money the Company has invested

14   in the CASH Lines?
15       MR. MANZOLILLO: Your Honor, I’m going to object to all of

16   this on relevancy.
17       MS. LESLIE: And I would I object to foundation.

18       JUDGE ROSAS: I’ll take it this time, but you’re getting

19   to that point of saturation about infrastructure, investments,

20   and facility; but go ahead.  I’ll let you answer, if you know.

21       THE WITNESS: No; I don’t know how much money was

22   involved.  I assume it’s a lot.
23       MS. LESLIE: Objection; move to strike the assumption.

24       JUDGE ROSAS: Overruled.
25       BY MR. WAGNER: 
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 1  Q   What products are made on the CASH Line?
 2  A   It’s our coils, they actually do a kneeling process to

 3   send them forth.
 4  Q   And do you know what customers are served off the CASH

 5   Line?
 6  A   Yes; Ford, and I believe we have Mitsubishi and they're

 7   talking to GM.
 8  Q   Now Mr. LaClair, during the course of the Union campaign

 9   at Oswego, were you asked to sign a Union card?
10  A   Yes; I was.
11  Q   By whom?
12  A   By Chris Spencer.
13  Q   Do you recall when Mr. Spencer asked you to sign?

14  A   Somewhere in December, I believe.
15  Q   Of what year?
16  A   Of 2013.
17  Q   Can you describe the circumstances?
18  A   The circumstances were that --
19       MR. MANZOLILLO: Your Honor, I’m going to object to

20   relevance.  I don’t believe this person’s card is in the record

21   put forward by General Counsel’s case.
22       JUDGE ROSAS: Well, it’s Respondent’s case.  I know that.

23   Let’s see where it goes.
24       MS. LESLIE: Your Honor, just to make the record clear,

25   there is not any Authorization Card by this witness that has
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 1   been submitted or produced into evidence.
 2       JUDGE ROSAS: Okay.  Let’s -- I’m going to sustain the

 3   objection.  Let’s go a little further, okay?  So I can get some

 4   more information.
 5       MR. LARKIN: Well, if you sustain the objection, I can’t

 6   go any further.
 7       JUDGE ROSAS: I didn’t sustain the objection.  Overruled.

 8       MR. LARKIN: Oh, I thought you said, “Sustained.”

 9       BY MR. LARKIN: 
10  Q   Can you describe the circumstances when Mr. Spencer asked

11   you to sign the card?
12  A   Yes; he came in and asked if I signed the card and he told

13   me I could go on several meetings.
14  Q   To what meetings?
15       MS. LESLIE: Objection.
16       JUDGE ROSAS: What’s the basis?
17       MS. LESLIE: It’s the one, again; the relevance of this

18   testimony regarding the card which is not into evidence, as

19   well as to hearsay of Mr. Spencer.
20       JUDGE ROSAS: I’ve already determined that under the facts

21   of this case that people like Mr. Spencer or anyone else

22   approaching anybody -- the circumstance is relevant to the

23   claim, being implied agents, at the very least, under Federal

24   Rule 801(d)(2)(d).  Okay.  Overruled; you can answer.

25       THE WITNESS: (No audible response.)
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 1       JUDGE ROSAS: Did you finish your answer?

 2       THE WITNESS: I believe so.
 3       JUDGE ROSAS: Okay.
 4       BY MR. LARKIN: 
 5  Q   Did you ask Mr. Spencer any questions at that time?

 6  A   Not other than he told me it was a way for getting me a

 7   way to go the meetings.
 8       MR. MANZOLILLO: Objection; non-responsive.

 9       JUDGE ROSAS: Sustained.
10       MR. MANZOLILLO: Move to strike.
11       JUDGE ROSAS: The answer is yes or no, sir.

12       THE WITNESS: Yes.
13       BY MR. LARKIN: 
14  Q   Let me repeat the question, just so the record’s clear.

15   Did Mr. Spencer say anything else about signing the card

16   during that meeting?
17       MS. LESLIE: Objection, leading.
18       JUDGE ROSAS: Overruled.
19       THE WITNESS: Yes.
20       BY MR. LARKIN: 
21  Q   What did he say?
22  A   He said by signing the card, I would be able to go to the

23   meetings.
24  Q   Did you sign a card on that occasion?
25  A   No.
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 1  Q   Did you sign a card at some point thereafter?
 2  A   Yes.
 3  Q   And do you recall approximately when?
 4  A   I want to say it was the end of December.
 5  Q   Of what year?
 6  A   2013.
 7  Q   And do you remember where you were when you signed a card?

 8  A   I was in the cold mill locker room.
 9  Q   And can you describe the circumstances?
10  A   Mr. Porter --
11  Q   Let me just stop you.  Who is Mr. Porter?
12  A   Bob Porter.
13  Q   And who is that?
14  A   He was over in cold mill maintenance.
15  Q   Okay.  And let me just go back and ask you:  Who is Chris

16   Spencer?
17  A   Chris is an Electrician over in re-mill.
18  Q   Okay.  So you said Mr. Porter came up to you, and what

19   happened next?
20  A   He knew I was changing my mind; he handed me a card; I

21   signed it, and I left.
22  Q   Did he say anything to you about the purpose of signing

23   the card?
24  A   No; he did not.
25  Q   Mr. LaClair, we’ve placed in front of you two documents
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 1   labeled Respondent’s Exhibit 54 and 56.
 2       MR. MANZOLILLO: Your Honor, I want to raise again a

 3   standing objection we have for all the testimony we have on

 4   this card.  They never established relevance through the line

 5   of questioning of all the testimony on the card and move that

 6   it all be stricken.
 7       JUDGE ROSAS: You have to speak up.  We’ve got a

 8   microphone next to you.
 9       MR. MANZOLILLO: I would move again that the standard

10   objection be imposed that all the testimony regarding the Mr.

11   LaClair’s card be stricken.  Mr. LaClair’s card was not put

12   into evidence by any party and was not submitted by the Union

13   in its petition, and it is our position that they did not
14   establish the relevance of any of that testimony.  We would ask

15   that it all be stricken.
16       JUDGE ROSAS: Sir, can I ask you to step into this room

17   over here so we can have a discussion outside your presence.

18   Make yourself comfortable.  There’s also a restroom in there.

19       (Witness left the courtroom.)
20       JUDGE ROSAS: Okay.  Before you explain, Mr. Larkin, --

21       MR. LARKIN: Yes, sir?
22       JUDGE ROSAS: Is it Respondent’s 54 and 56 that you placed

23   in front of the witness?
24       MR. LARKIN: Just so -- we just did now; yes, sir.

25       JUDGE ROSAS: Okay.  Those were already in evidence.
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 1   Okay.  Now, addressing the question or the point made by the

 2   Charging Party that supposedly this witness did not sign an

 3   Authorization Card; it was not included with the petition and

 4   is therefore irrelevant.
 5   What do you say to that?
 6       MR. LARKIN: We acknowledge that Mr. LaClair’s card is not

 7   in evidence.  That’s not the purpose for the testimony.  On his

 8   Direct testimony, Mr. Spencer was asked questions about what he

 9   told the people whom he asked to sign cards.  He gave very,

10   very clear answers that he didn’t tell them anything besides,

11   “Read the card; sign the card; the card,” I’m paraphrasing, of

12   course, but that the card was for Union representation.

13   This witness says otherwise.  We think his testimony is

14   highly relevant on the question of Mr. Spencer’s credibility as

15   a witness.
16       JUDGE ROSAS: Now he’s testified to what Mr. Spencer told

17   him and what he didn’t tell him; right?
18       MR. LARKIN: That is correct.
19       JUDGE ROSAS: So now it’s -- Mr. Manzolillo, your

20   objection is that the card should go in?
21       MR. MANZOLILLO: Our objection is to the relevance of this

22   particular witness’ recollection because this card is not part

23   of the case.  Whether he signed an Authorization Card or what

24   his understanding was is not relevant to the case.
25       JUDGE ROSAS: We’re focusing on the card right now; right?
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 1   I’ve already overruled your objection, Mr. Manzolillo, about

 2   what Mr. Spencer was saying and not saying to people as a

 3   matter of practice -- custom and practice -- with respect to

 4   what he wanted people to do and understanding when they were

 5   receiving the cards.
 6   So now I’m focusing solely on the card that -- you’re not

 7   offering the card; is that right, Mr. Larkin?
 8       MR. LARKIN: No, Your Honor; we’re not.
 9       JUDGE ROSAS: So the exhibits that are at issue are

10   already in evidence, and I admitted them into evidence, and

11   these are communications with --
12       MR. MANZOLILLO: Your Honor, my objection was not for

13   those exhibits.
14       JUDGE ROSAS: All right.  Fine.  So we don’t have a

15   problem; right -- after I overruled your objection to this line

16   of testimony?
17       MR. MANZOLILLO: Correct.
18       JUDGE ROSAS: Okay.
19       (Witness returned to the courtroom.)
20       BY MR. LARKIN: 
21  Q   Mr. LaClair, we put in front of you Respondent’s Exhibit

22   54.  Do you see that there in front of you?
23  A   (No audible response.)
24       MR. LARKIN: Oh; did we not give it to him?  Okay.

25       BY MR. LARKIN: 
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 1   Leaders?
 2  A   Ryan Buskey, Tom Halstead (ph), and Gary Hubbard.

 3  Q   So you have an additional Crew Leader now?
 4  A   Yes.
 5  Q   Why is that?
 6  A   We had the CASH expansions.  We had to expand our shop.

 7   It was not in total compliance with the plant.
 8  Q   Who is your Associate Leader?
 9  A   Cliff Pelton.
10  Q   And was Mr. Pelton, your Associate Leader at the time of

11   the Union campaign?
12  A   Yes; he was.
13  Q   And who does Mr. Pelton report to?
14  A   Gesider (ph).
15  Q   And did he reporter to Mr. Gesider during the time of the

16   Union campaign?
17  A   Yes; he did.
18  Q   During the time period that -- prior to the Union
19   election, were you ever approached and asked to sign a Union

20   card?
21  A   Yes; I was.
22  Q   By whom?
23  A   Chris Spencer.
24  Q   And who is Mr. Spencer?
25  A   He was an electrician in the Remelt Department.
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 1  Q   How many times did Mr. Spencer approach you with regard to

 2   signing a Union card?
 3  A   Two times.
 4  Q   Where?
 5  A   Once in the Remelt Cafeteria and once in the Main

 6   Cafeteria.
 7  Q   Tell me about the first conversation that you had with Mr.

 8   Spencer when he approached you to sign the Union card.

 9       MS. LESLIE: I’m going to object to relevance, Your Honor.

10   There’s no card by Mr. Baum in evidence.
11       JUDGE ROSAS: Will there be cards?
12       MR. POWELL: There will be a card of this witness.

13       JUDGE ROSAS: Overruled.  You can answer.

14       THE WITNESS: I was eating my breakfast.  Mr. Spencer

15   asked me if I -- what I thought about the changes that the

16   Company had made, policies.
17       JUDGE ROSAS: Sir, can I ask you to speak up?

18       THE WITNESS: Sure.
19       JUDGE ROSAS: It’s a large room, and your voice is

20   trailing off.
21       THE WITNESS: Sure.
22       JUDGE ROSAS: Speak into the microphone.
23       THE WITNESS: So he asked me if I would -- if I was happy

24   with the policy changes.  Of course, I said, “Not really.”

25   He said, “We could make a difference.”  He wanted me to
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 1   sign a Union card to get the attention of the Union; maybe they

 2   could help us.  At that time, I said I was not interested.

 3       BY MR. POWELL: 
 4  Q   Did he say anything to you about the purpose of the Union

 5   card?
 6  A   He said it was just to get the attention of the Union; it

 7   wasn’t anything more than that.
 8  Q   Now I believe you testified that you had a second

 9   conversation with Mr. Spencer, when he approached you at other

10   times to sign a Union card; is that right?
11  A   Yes; the very next morning.
12  Q   Tell me about that conversation.
13       MS. LESLIE: I’m going to object to foundation; the time

14   and where.
15       JUDGE ROSAS: If he can answer; overruled.

16       THE WITNESS: The next morning, he approached me; asked me

17   if I would be interested in signing it for informational

18   purposes only, just so I could attend a meeting; get some more

19   information and then have both sides of the story.
20       BY MR. POWELL: 
21  Q   Where did that conversation take place?
22  A   That was in the Main Cafeteria.
23  Q   And do you recall what time?
24  A   It was some time after 8:00 in the morning.  My break is

25   at eight o’clock, so in that approximate time period.
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 1  Q   Was anyone else present during the second conversation?

 2  A   No.
 3  Q   Going back to the first conversation that you testified to

 4   a moment ago, when you were first approached by Mr. Spencer

 5   about signing the Union card, was anyone else present at that

 6   conversation?
 7  A   Yes.
 8  Q   Who do you recall being present?
 9  A   Matt Tender (ph).
10  Q   Anyone else?
11  A   No.
12  Q   At any point in time, did Mr. Spencer tell you that the

13   Union card could be used for any purpose other than to get more

14   information or interest.
15       MS. LESLIE: Objection.
16       JUDGE ROSAS: Sustained; leading.  Based on the foundation

17   that I have so far with this witness, without the card, I’m not

18   going to let you lead.
19       BY MR. POWELL: 
20  Q   Did you sign a Union card?
21  A   No, sir.
22  Q   During the time period leading up to the election, were

23   you ever harassed by pro-union employees about the Union vote?

24       MS. LESLIE: Objection; leading; vague; no foundation.

25       JUDGE ROSAS: Vague and over-broad; sustained.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(27) Page 1825 - Page 1828

A-0310

Case 16-3076, Document 169, 05/04/2017, 2027444, Page74 of 248



 -  Vol. 10
September 12, 2014

Page 1829

 1       BY MR. POWELL: 
 2  Q   Did you have any interaction with pro-union employees

 3   during the time period leading up to the Union vote?

 4       MS. LESLIE: Objection; “interaction” is vague.

 5       JUDGE ROSAS: You can answer yes or no.
 6       THE WITNESS: Yes.
 7       BY MR. POWELL: 
 8  Q   Can you describe those interactions?
 9       MS. LESLIE: Objection; foundation; when, where, who.

10       JUDGE ROSAS: Sustained.  You’re going to have to take him

11   to specific instances, and I’ll take it one-by-one.
12       MR. POWELL: Okay.
13       BY MR. POWELL: 
14  Q   Were you -- in the time period leading up to the election,

15   were you ever called any names by those who were supporting the

16   Union?
17       MS. LESLIE: Objection; vague.
18       JUDGE ROSAS: I’ll allow it.  I’ll allow that.
19       THE WITNESS: Yes.
20       BY MR. POWELL: 
21  Q   What names -- what occasions do you recall that that

22   occurred?
23       MS. LESLIE: Objection; “what names”?  He’s not --

24       MR. POWELL: I’m trying not to lead.  If I lead, then I’m

25   getting an objection.  If I ask for an elementary question,
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 1   then I get an objection.
 2       JUDGE ROSAS: Counsel is objecting to the vagueness of the

 3   term, “names,” so I think we want cuss names or something to

 4   that effect?
 5       MR. POWELL: Derogatory terms.  How about using the word,

 6   “derogatory” terms?
 7       BY MR. POWELL: 
 8  Q   Were you referred to in a derogatory manner?
 9       MR. MANZOLILLO: Objection; foundation.

10       MS. LESLIE: No foundation.
11       JUDGE ROSAS: Hold on; hold on.  The question is

12   appropriate.  He asked him, “if on any occasion,” so we’ll take

13   it from there.  Yes or no?
14       THE WITNESS: Yes.
15       JUDGE ROSAS: Okay.
16       BY MR. POWELL: 
17  Q   What derogatory names or terms were you called?

18       MS. LESLIE: Objection; foundation.
19       JUDGE ROSAS: I’m going to sustain.  At this moment, I

20   would prefer that you deal with those specific occasions that

21   you’re focusing on.
22       BY MR. POWELL: 
23  Q   Do you recall a specific occasion when that occurred?

24  A   Yes.
25  Q   Okay.  Describe it.
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 1  A   In the Cold Mill, I was working on the 72-inch mill.  Some

 2   of the guys in the Cold Mill --
 3       MS. LESLIE: Objection to hearsay testimony this witness

 4   is about to testify to.  And relevancy.
 5       JUDGE ROSAS: Sustained as to Cold Mill.  Next question.

 6       MR. POWELL: How can he say what people called him, if he

 7   can’t testify to what they said, Your Honor?
 8       MS. LESLIE: I would object to the relevance of what he

 9   was called.  There’s no indication that’s relevant.
10       JUDGE ROSAS: At this point, what I’ve permitted -- some

11   general testimony about expletives or something to that effect

12   being thrown at this witness; but beyond that, I’m not going to

13   allow continuation of general hearsay.  I’m going to need you

14   to take it to specific instances and with respect to people

15   that he knows.
16       MS. LESLIE: That’s what he was just doing, Your Honor.

17       MR. POWELL: I’ll rephrase.
18       JUDGE ROSAS: Rephrase.
19       BY MR. POWELL: 
20  Q   Mr. Baum, you just referred to a specific incident that

21   you recall in the Cold Mill -- in, I think you said, the 72-

22   inch mill.  What individuals were involved in that incident?

23  A   I don’t know names, but it was the -- on the shift.  The

24   shift that were on whether it was A, B, C, D.  I’m not sure of

25   that.
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 1  Q   And describe the incident.
 2       MS. LESLIE: Objection, Your Honor.
 3       MR. MANZOLILLO: Objection to foundation.

 4       MS. LESLIE: No foundation.
 5       JUDGE ROSAS: Sustained.
 6       MR. POWELL: Your Honor, I’ll just profer that that was

 7   the witness’ testimony.
 8       BY MR. POWELL: 
 9  Q   Mr. Baum, during the Union campaign, the time of January

10   and February, 2014, prior to the election; did either of Mr.

11   Culton or -- what’s Clark’s name?
12  A   Gesider?
13  Q   -- Gesider ever tell you that the plant would close if the

14   Union was voted in?
15       MS. LESLIE: Objection; leading; lack of foundation as

16   well.
17       JUDGE ROSAS: Tell me who the names are, again.  These are

18   Supervisors?
19       MR. POWELL: These are his two Supervisors that he

20   testified to earlier.
21       JUDGE ROSAS: Overruled; you can answer.

22       THE WITNESS: No; they did not tell me that.

23       BY MR. POWELL: 
24  Q   Did either of those two individuals say to you -- I’m

25   going to ask you a series of questions all about those same two
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 1   Court Judge --
 2       JUDGE ROSAS: Yes; can we stipulate to it?
 3       MR. POWELL: Well, I think -- if we can work out a

 4   stipulation that if I ask only a few questions, it’s certainly

 5   admissible.
 6       JUDGE ROSAS: I don’t want these questions going to -- you

 7   know -- 18 more witnesses.
 8       MR. POWELL: That’s fine.
 9       JUDGE ROSAS: You know what, if you ask of this witness,

10   I’ll preclude you from asking it of any other witnesses.  How

11   about that?  Are you agreeing to fulfill it?
12       MR. POWELL: I will agree --
13       JUDGE ROSAS: If we get a stipulation.  I’m just trying to

14   --
15       MS. ROBERTS: We can stipulate that there was an Order by

16   a District Court Judge issued that relates to the injunction

17   sought relating to this case.
18       JUDGE ROSAS: Yes.  We know about the injunction.

19       MR. POWELL: I want evidence in this case, and I think I’m

20   entitled to put it in, Your Honor, that the employees had

21   attended meetings that the Federal District Court’s Order was

22   read; that the postings -- that they had seen the postings --

23   that the Order had been e-mailed to them, because that all goes

24   to the remedy issues, and the remedies being sought here.

25       JUDGE ROSAS: Do you know that to be a fact?
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 1       MS. ROBERTS: No; I don’t.
 2       JUDGE ROSAS: So you’re going to going to presumably be in

 3   a position to check this out.  This would be someone from your

 4   Regional Office; correct?
 5       MS. ROBERTS: I would assume so, because it was required

 6   that it be in the presence of a Board Agent.
 7       JUDGE ROSAS: So what I’m going to do at this point,

 8   because you’re not in a position to confirm that yet?
 9       MS. ROBERTS: That’s correct.
10       JUDGE ROSAS: All right.  So I’ll let you ask that of this

11   witness, and then hopefully we’ll have that clarified so we can

12   forego it with additional witnesses.
13       MS. ROBERTS: Your Honor, it’s well beyond the time that’s

14   relevant in this proceeding -- to the allegations.  I mean it’s

15   been charged and complaint that -- the Respondent’s after

16   compliance to a District Court Order has no direct relevance on

17   the facts that are before you and need to be weighed by your.

18   So I just don’t see the relevance of this.  It’s set to be

19   self-serving of Respondents trying to assert that a ruling in

20   this case is now -- Mr. Powell’s profer is no longer needed,

21   which I think is not for Your Honor to necessarily weigh.

22       JUDGE ROSAS: I understand your point.  Overruled.

23       (Witness returned to the courtroom.)
24       JUDGE ROSAS: Do you recall the question, sir?

25       THE WITNESS: I do not.
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 1       BY MR. POWELL: 
 2  Q   Mr. Baum, you were present at the plant yesterday;

 3   correct?
 4  A   Yes; I was.
 5  Q   Did you receive notification about employee meetings?

 6  A   Yes; I did.
 7  Q   Did you attend one of those meetings?
 8  A   Yes; I did.
 9  Q   At what time?
10  A   Two in the afternoon.
11  Q   Approximately how many employees were in that meeting?

12  A   Approximately a hundred.
13  Q   Where was the meeting held?
14  A   In the Main Cafeteria.
15  Q   Who conducted -- tell us what happened in the meeting.

16  A   We had a meeting in the Main Cafeteria at 2:00 in the

17   afternoon.  Chris Smith, Plant Manager, and the NLRB’s.  He had

18   paperwork -- I’m not sure --
19  Q   A Court Order?
20  A   Court Order; yes.
21  Q   Was a representative of the National Labor Relations Board

22   present?
23  A   Yes; there was.
24  Q   Do you recall any of the people’s names?
25  A   The first name was Sandy.  I’m not sure of the last name.
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 1  Q   Was she standing in front of the room along with Mr. Smith

 2   at the time the Order was read?
 3  A   She was seated in front of the room; yes.
 4  Q   Did Chris Smith, Plant Manager, introduce her to --

 5       MS. LESLIE: Object to leading.
 6       JUDGE ROSAS: Sustained.
 7       BY MR. POWELL: 
 8  Q   Did Mr. Smith say anything about the individual who was

 9   seated in the front of the room?
10  A   Yes; he introduced her.
11  Q   Did you receive a copy of the Order that was read to the

12   employees?
13  A   There was going to be an e-mail to us after that meeting.

14       MR. MANZOLILLO: Objection; not responsive.

15       JUDGE ROSAS: Sustained.
16       BY MR. POWELL: 
17  Q   Did you ever see a copy of the Court’s order, then, by e-

18   mail?
19       MR. MANZOLILLO: Asked and answered.
20       JUDGE ROSAS: Overruled.
21       THE WITNESS: Yes.
22       BY MR. POWELL: 
23  Q   Was there any information that was provided to the meeting

24   about where employees could observe or read the Order?

25  A   It was going to be hung on all the bulletin boards

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(30) Page 1837 - Page 1840

A-0312

Case 16-3076, Document 169, 05/04/2017, 2027444, Page76 of 248



 -  Vol. 10
September 12, 2014

Page 1841

 1   throughout the plant.
 2  Q   And then it was e-mailed to you in addition to that?

 3  A   It was e-mailed in addition; yes.
 4       MR. POWELL: Your Honor, I had some other testimony that,

 5   given your previous rulings, I would like to make a profer on.

 6   We can do that either now or at the end of --
 7       JUDGE ROSAS: Do it at the end.
 8       MR. POWELL: -- his Cross-examination, and you can

 9   Redirect.
10       JUDGE ROSAS: Yes; we can hold off.  Thank you.

11   Intervener?
12       MR. HENDRY: I have no questions.
13       JUDGE ROSAS: Okay.  Cross-examination.
14       MS. LESLIE: Could we have a minute, Your Honor?

15       JUDGE ROSAS: Yes.  Off the record.
16       (Whereupon, a brief recess was taken.)
17       JUDGE ROSAS: All right.  On the record.  Cross.

18       MS. ROBERTS: We have no questions for this witness.

19       MR. MANZOLILLO: Charging part does not, either; Your

20   Honor.
21       JUDGE ROSAS: Okay.
22       MR. POWELL: I have a profer to make.
23       JUDGE ROSAS: Yes; sir, we think you might be done.  What

24   we’re going to do is ask you to wait outside so Counsel can

25   make a statement on the record; then we’ll see where we go from
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 1   there.  Thank you.
 2       THE WITNESS: Thank you.
 3       (Witness left the courtroom.)
 4       JUDGE ROSAS: Go ahead.
 5       MR. POWELL: Yes, Your Honor.  If permitted to testify on

 6   these subjects, which we believe to be relevant to context of

 7   the 8(a)(1)’s relevant to the issue of causation when it comes

 8   to the lawsuit you would need to support, and the question of

 9   the remedy given the request for a Bargaining Order; Mr. Baum

10   would have testified that Union supporters in the Cold Mill

11   portion of the plant were unprofessional and hostile to him and

12   other employees that were in the Central Maintenance Group,

13   because Central Maintenance did not support the Union.

14   That Union supporters in the Cold Mill area of the plant

15   referred to the Central Maintenance employees as “a-shit, sons

16   of bitches, and worthless a-shit and fucked.”
17   And that this unprofessional conduct and lack of respect

18   for employees who had shared a different view than the Union

19   supporters in that area turned Mr. Baum and other employees of

20   the Union, and he also shared those experiences with his co-

21   workers.
22   Mr. Baum would also testify that he had worked for a

23   unionized company at his previous employer and that he was

24   familiar with what it was like to work in a unionized

25   environment and that a lot of employees came to speak to him
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 1   during the course of the campaign to ask him questions about

 2   what it was like to work in a unionized environment.

 3   They had heard, you know, a lot of information from the

 4   Company and from the Union during the course of the campaign,

 5   and they sought out Mr. Baum because he had first-hand

 6   experience and could give them, you know, factual, straight

 7   answers to their questions.
 8   Mr. Baum answered the questions to the best of his
 9   ability, providing them with factual information about his

10   experience with the Union; and, but, you know, did not tell

11   them how to vote.
12   Mr. Baum would further testify that during the course of

13   the Union campaign, there was a good amount of information and

14   debate exchange amongst employees who were in support of the

15   Union and those who were opposed to the Union about whether,

16   you know, how they should vote.
17   In his view, this debate was healthy for the employees;

18   that employees were able to get educated and that they had the

19   opportunity to freely express their views at the ballot box and

20   that he would oppose a Bargaining Order being issued, because

21   he doesn’t believe that would be fair to the employees having

22   made their preferences known -- having cast their ballots in

23   the secret-ballot election process that’s already occurred.

24       JUDGE ROSAS: Would you, in fact, object to such

25   testimony?
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 1       MS. ROBERTS: Yes; we would, Your Honor.  Again, just

 2   based on the profer alone, the subjective mind of employees in

 3   voting is again something that is not relevant to this
 4   proceeding.  I would also note, regarding Respondent’s

 5   assertion about the remedy, an employee -- no employees were

 6   identified by name.  Even in Mr. Baum’s testimony, he was

 7   unable to identify these unknown individual that Respondent has

 8   labeled to be pro-union.
 9   So in that regard, this is subjective as well as not
10   relevant to this proceeding and hearsay.
11       MR. MANZOLILLO: Your Honor, we would object to relevance

12   as well as foundations relative to the name calling.  How in

13   Direct testimony, he couldn’t name even Union supporters; and

14   finally speculation on whether it’s a healthy -- he felt it was

15   a healthy -- or in his opinion, it was a healthy debate.

16       JUDGE ROSAS: The objection is sustained.  Next witness.

17       MR. LARKIN: Your Honor, we’re just going to need a

18   moment.
19       JUDGE ROSAS: Okay.  Off the record.
20       (Whereupon, a brief recess was taken.)
21       MR. LARKIN: The Company calls John Pugow.

22       JOHN PUGOW
23   was called as a witness by and on behalf of the Respondent; and

24   having been duly sworn, was examined and testified as follows:

25       JUDGE ROSAS: Please be seated.  State and provide your
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 1       THE WITNESS: There was discussion during the day at work

 2   about pensions, and there was a question that was brought up at

 3   the Union meeting about pensions; and there was a sheet that

 4   was given out at work by Novelis, which had what Novelis’

 5   pension was, what the percentage of the funding was; and there

 6   was, also on the same sheet, there was a style there where it

 7   said what the USW’s pension fund was, and there was a

 8   percentage of what their fund was funded at.
 9   And I asked -- we asked about that sheet, and he had that

10   sheet, and he wrote “Lies” on that sheet.
11       JUDGE ROSAS: Do you have an objection to any or all of

12   that?
13       MS. LESLIE: The question was whether he held something

14   up.
15       JUDGE ROSAS: Non-responsive.  Sustained.  Stricken.

16   Let’s back up and start from scratch.
17       BY MR. LARKIN: 
18  Q   Did Mr. Ridgeway hold up any documents during the meeting?

19  A   Yes.
20  Q   Mr. Pugow, I’ve handed you a document that’s marked

21   Respondent’s Exhibit 244; do you have that in front of you?

22  A   Yes; I do.
23  Q   Do you recognize Exhibit 244?
24  A   Yes; I do.
25  Q   Okay.  What is Exhibit 244?
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 1  A   Exhibit 244 is the document that I was referring to when I

 2   said there was discussion about pension funding.
 3       (Respondent’s Exhibit 244 identified)
 4  Q   Okay.  Before we get to Mr. Ridgeway, did you see

 5   Respondent’s Exhibit 244 anywhere else before the meeting that

 6   night?
 7  A   Yes.
 8  Q   Where did you see it?
 9  A   I saw this document at work.
10  Q   And where at work?
11  A   It was part of a PowerPoint presentation, I believe.

12  Q   And do you recall who gave the PowerPoint presentation?

13  A   It was a PowerPoint presentation that was given by Perry

14   Snyder (ph).
15  Q   Now let’s turn back to Mr. Ridgeway.  You testified that

16   he held up a document during the meeting at the Elks Club.

17   Were you in a position to see the document?
18  A   Yes.
19  Q   And what did you see?
20       MS. LESLIE: Objection as to relevancy.
21       JUDGE ROSAS: This was a document held up by Mr. Ridgeway?

22       MS. LESLIE: Yes.
23       JUDGE ROSAS: And it’s irrelevant because?

24       MS. LESLIE: Because it goes to no issue that’s in

25   contention in the complaint, which again goes to the issue to
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 1   the nature of the campaign.
 2       JUDGE ROSAS: And you think statements during the campaign

 3   are irrelevant ?
 4       MS. LESLIE: They were statements about Mr. Ridgeway.

 5       JUDGE ROSAS: What’s that?
 6       MS. LESLIE: I was responding to a statement by Mr.

 7   Larkin.
 8       JUDGE ROSAS: What did you say?  Anything?

 9       MS. LESLIE: No, Your Honor.
10       JUDGE ROSAS: Okay.
11       MR. LARKIN: Your Honor, you sustained the foundation

12   objections and struck Mr. Pugow’s answer.
13       JUDGE ROSAS: Yes.
14       MR. LARKIN: On the basis of foundation, so my last

15   several questions are attempting to lay that foundation, so --

16       JUDGE ROSAS: We’re now at the point of relevance, so let

17   me just look at this for a second.
18   I’ll take a profer on that -- what that would be.
19   Sir, can I ask you to just step into this room for a
20   minute while we have this discussion.  Thank you.
21       (Witness left the courtroom.)
22       JUDGE ROSAS: I need an answer what was testified, to your

23   knowledge, about what was --
24       MR. LARKIN: Well, just -- before we do that, for

25   housekeeping purposes and completely separate from Mr.
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 1   Ridgeway, I move admission of Exhibit 244 on the basis of what

 2   he said about receiving it from the Company at work.

 3       JUDGE ROSAS: So let’s get it in the record, first.  This

 4   was part of the slide show; right?
 5       MS. LESLIE: No; I don’t -- I don’t know that that was

 6   part of the slide show.
 7       JUDGE ROSAS: Okay.  You’re going to want some voir dire?

 8       MR. MANZOLILLO: Yes, Your Honor.
 9       JUDGE ROSAS: Okay.  So we’ll do that when he comes in,

10   first thing.  But now with respect to your question when you

11   believe he would testify as to that piece of paper that’s waved

12   by Mr. Ridgeway at the Union meeting.
13       MR. LARKIN: Well, you struck earlier --
14       JUDGE ROSAS: I’m sorry; I’m confused.
15       MR. LARKIN: Well, he testified, and he did provide an

16   answer that went well beyond my question.
17       JUDGE ROSAS: Right.
18       MR. LARKIN: But his testimony in that stricken answer was

19   that Mr. Ridgeway held up a document.  It was a Company

20   document that was a comparison of Novelis’ pension fund versus

21   Steel Workers’ pension fund and that Mr. Ridgeway wrote the

22   word, “Lies” or “Liars” on the document; and so if permitted to

23   testify, about what Mr. Ridgeway did with this document, that’s

24   what his testimony would be.
25   That is the context, Your Honor, as we talked about
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 1   throughout.
 2       JUDGE ROSAS: Is that going to be Respondent’s 116 for

 3   identification?
 4       MR. LARKIN: Two-forty-four.
 5       JUDGE ROSAS: Oh.
 6       MS. ROBERTS: I think he is looking at the one that

 7   something written on it.
 8       MR. LARKIN: No, Your Honor.  We’re not seeking to discuss

 9   that topic with Mr. Pugow.  I’m asking you just about 244.

10       JUDGE ROSAS: Well, if you need to get in a Company

11   document with information disseminated to employees, that’s one

12   thing I can reconsider; but to the extent that it is a document

13   offered for the purpose of showing Union commentary in the form

14   of a notation that says, “Lies,” the objection will be
15   sustained.
16       MR. LARKIN: Okay.  Well that’s why I want to separate one

17   from the other.  The first order of business is that the

18   witness has identified the document as a Company document.  He

19   testified that he saw it during a meeting with his Manager, Mr.

20   Sider, in which the subject of pensions was discussed.

21   I think he clearly authenticated this document for the

22   purpose of it being admitted into the record.
23   The second question is:  If permitted to testify further

24   about where he saw it again, he would say he then later saw Mr.

25   Ridgeway holding the very same document with “Liar” on it; so
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 1   that portion of his testimony, I don’t think, bears on its

 2   admissibility at all.
 3       JUDGE ROSAS: Does the document that you’re holding that

 4   has been pre-marked for identification not contain the word,

 5   “Lies” on it?
 6       MR. LARKIN: No, Your Honor.  I don’t have a document --

 7   what this witness would testify is that the Company’s version

 8   of it is Respondent’s Exhibit 244.
 9       JUDGE ROSAS: It’s a Company dissemination containing

10   information by Company for employees?
11       MR. LARKIN: Yes, Your Honor.  Yes, sir.
12       JUDGE ROSAS: Then why shouldn’t it go in?

13       MS. LESLIE: Well, Your Honor, if it’s in to a pension

14   fund, which, you know, it talks about the Novelis Pension Fund

15   by comparison to the Steel Workers Pension Fund.  To the extent

16   that it goes to an issue that is not seemingly relevant, I

17   would object to it.
18   In terms of whether it is a Company document, you know,

19   obviously this witness can testify as to whether he saw it

20   before and where he saw it before.
21       MR. LARKIN: And that’s why I was attempting to do that

22   first, disconnected from the testimony about Mr. Ridgeway.  He

23   has clearly authenticated the document.  The document is

24   clearly relevant because it is a Company communication with

25   bargaining unit employees about the campaign.
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 1       JUDGE ROSAS: Okay.
 2       MR. LARKIN: My later point is just to say that he will

 3   testify that he saw this document again when Mr. Ridgeway wrote

 4   the word, “Liar” or “Liars” on it.  I don’t have a copy of

 5   that, but this witness will testify that he saw Mr. Ridgeway do

 6   that.
 7       JUDGE ROSAS: Okay.  We understand what the profer is with

 8   respect to this document.  If I receive it, it’s not being

 9   received for the purpose of it being a document that had

10   commentary put on it by the Union; although that is the

11   testimony, but arguably for the purpose of receiving it as a

12   Company document with information; and with respect to the

13   argument based on its contents by the General Counsel that the

14   information in it is irrelevant, that’s not a determination

15   that I think I’m prepared to make at this time.
16   It’s a document that probably should go into the record,

17   and any weight that needs to be accorded it will be determined

18   at the time that I deliberate.  So we need to give General

19   Counsel and Charging Party an opportunity to voir the document

20   to see if they have any other objections to it; okay?
21       (Witness returned to the courtroom.)
22       JUDGE ROSAS: Voir dire.  Does he have the document?  Does

23   he have it?
24       MR. LARKIN: I handed it up there.
25       JUDGE ROSAS: Okay.  Go ahead.
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 1       VOIR DIRE EXAMINATION
 2       BY MS. LESLIE: 
 3  Q   If you can refer to what has been marked as Respondent’s

 4   Exhibit 244, you saw that at the -- at work; is that right?

 5  A   Yes.
 6  Q   Okay.  And where did you see that; was that at a meeting?

 7  A   I saw it at -- yes; there was PowerPoint presentation that

 8   was given to all of the Crew Leaders.
 9  Q   And were there other slides beyond this one?
10  A   Yes; this was part of a fact -- it was a part of a
11   PowerPoint presentation that was given by Ernie that was given

12   to us Crew Leaders about questions people had about --

13  Q   How many were --
14  A   I couldn’t tell you off the top of my head.
15       MS. LESLIE: Your Honor, I would object just to the

16   completeness of this document.
17       JUDGE ROSAS: Anything on your part?
18       MR. MANZOLILLO: Your Honor, I would ask -- just to

19   clarify.
20       BY MR. MANZOLILLO: 
21  Q   Was this line down the middle of the slide, do you recall?

22  A   No.
23  Q   Okay.  And was there any explanation of what the scale of

24   this pension plan was on the slide?
25  A   The only explanation that we were given was that when they
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 1   gave us the slide, that the information that was given to us

 2   about the Steel Workers pension fund was off of the Steel

 3   Workers web page itself.
 4  Q   Okay.  And do you recall when the date you were shown this

 5   was?
 6  A   I’m not sure when it was.  It was the day before they put

 7   on the Union meeting we went to.
 8  Q   Do you know what month it was?
 9  A   Excuse me?
10  Q   Do you know what month you were shown this?
11  A   I would say it was -- to be honest with you, not at all.

12   It was in December or January.  I don’t know.
13  Q   Okay.
14  A   I’m not positive what month it was.  It was just with

15   everything that we went through to try to put a date on every

16   single thing that we saw and went through, it would be almost

17   impossible.
18       MR. MANZOLILLO: We would object on the same grounds that

19   they should, for knowledge, to be able to draw one page out,

20   one slide out of a presentation.  There’s no awareness of the

21   --
22       JUDGE ROSAS: Overruled.  The document is received.  You

23   can cross-examine it.
24       (Respondent’s Exhibit 244 received.)
25       BY MR. LARKIN: 
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 1  Q   Mr. Pugow, did you see the document that Mr. Ridgeway had

 2   in his hand?
 3       MS. LESLIE: Objection.
 4       JUDGE ROSAS: What’s the basis?
 5       MS. LESLIE: Your Honor, it was my understanding that we

 6   were not going to get into what --
 7       JUDGE ROSAS: I think he already testified to that; right?

 8       MS. LESLIE: Yes; and that was stricken.
 9       JUDGE ROSAS: That was quite a long answer.  Okay.  I’m

10   going to sustain the objection.  We have that in evidence.

11       BY MR. LARKIN: 
12  Q   Did Mr. Ridgeway address the subject of dues at this

13   meeting?
14  A   Yes.
15  Q   What did he say about dues?
16  A   I asked a question about dues because what we were being

17   told from the campaign was that there --
18       MS. LESLIE: Objection.
19       JUDGE ROSAS: What’s the basis?
20       MS. LESLIE: He’s going beyond what he was asked.  He was

21   asked whether -- about dues, if he said he asked a question;

22   and it appears now that he’s now that he’s not saying whatever

23   he had said at that meeting.  He’s going back towards what the

24   campaign was.
25       JUDGE ROSAS: You’re saying non-responsive.  Go ahead.
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 1   You can repeat it if you want.
 2       MR. LARKIN: 
 3  Q   The question, Mr. Pugow was:  What did Mr. Ridgeway say at

 4   the meeting about the subject of Union dues?
 5  A   I asked the question about dues, what our dues would be,

 6   at the Union meeting I went to, and the answer I got was that

 7   they were voted on every year at the Council Meeting.

 8  Q   What’s that?
 9  A   Excuse me?
10  Q   I’m sorry; what did you say?
11  A   I asked them the question about what our dues were going

12   to be every year, and the answer was that our dues get voted on

13   every year at the Council Meeting.
14  Q   Mr. Pugow, earlier you testified that Management held

15   meetings -- well, let me just ask the question this way.

16   During the campaign, did Management hold meetings and

17   share information about the Union campaign?
18  A   Yes.
19  Q   Okay.  Do you recall how frequently?
20  A   I couldn’t tell you.
21  Q   During any of these meetings, was the subject of

22   collective bargaining discussed?
23  A   Yes.
24  Q   What do you recall being discussed about the collective

25   bargaining?
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 1  A   We were told that if a Union was voted in, that everything

 2   that we had as far as wages and benefits would be open to a

 3   Bargaining Committee.
 4  Q   Mr. Pugow, I’m handing you a document previously admitted

 5   into evidence as Respondent’s Exhibit 77.  Would you go through

 6   that?  Do you recognize Exhibit 77?
 7  A   Yes; this is a PowerPoint presentation that we were given.

 8       MR. MANZOLILLO: Your Honor, I’m going to object to going

 9   through the same testimony as to the PowerPoint presentation.

10       JUDGE ROSAS: Let’s go another witness with this and see

11   where we go.  Overruled.
12       BY MR. LARKIN: 
13  Q   And was this PowerPoint presentation given at one of the

14   meetings you just described?
15  A   Yes.
16  Q   Who presented the information at these meetings?

17  A   This would be our Leader, Ernie Trasider would have given

18   us this presentation.
19  Q   Did Mr. Trasider tell employees that the plant would close

20   if the Union was voted in as Bargaining Representative?

21       MS. LESLIE: Objection.
22       JUDGE ROSAS: Overruled.
23       THE WITNESS: No.
24       BY MR. LARKIN: 
25  Q   At any of these meetings, did Mr. Trasider tell employees
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 1   that they would lose their jobs if the Union was voted in as

 2   Bargaining Agent?
 3       MS. LESLIE: Objection.
 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: No.
 6       BY MR. LARKIN: 
 7  Q   Did Mr. Trasider ever tell employees at any of these

 8   meetings that you would definitely lose wages and benefits if

 9   the Union were voted in?
10       MS. LESLIE: Objection; leading.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: No.
13       BY MR. LARKIN: 
14  Q   Mr. Pugow, are you aware of whether the Company maintained

15   an Internet site related to the Union campaign?
16  A   Yes.
17  Q   And how are you aware of that?
18  A   The one address of the Internet site was e-mailed to other

19   employees within the Company.
20  Q   Did your Supervisors ever tell you about that website?

21  A   Yes.
22  Q   Did they encourage you to visit the site?
23  A   Yes.
24  Q   Did you actually visit the site?
25  A   Yes; I did.
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 1  Q   How many times?
 2  A   Probably about 10 times.
 3  Q   And do you recall any of the materials you reviewed?

 4  A   I just recall a couple interviews around there from Chris

 5   Smith and some fact -- I believe this presentation was one of

 6   them.
 7  Q   “This presentation,” you mean Exhibit 77?
 8  A   Yes.
 9       MR. LARKIN: Your Honor, may I approach the witness?

10       JUDGE ROSAS: (No audible response.)
11       BY MR. LARKIN: 
12  Q   Mr. Pugow, I’ve just handed you a copy of two documents

13   that were previously admitted, Respondent’s Exhibits 54 and 56.

14   Let’s start with Exhibit 54.  Have you ever seen that before?

15  A   Yes.
16  Q   Where have you seen it before?
17  A   This letter was given to other employees and was also --

18       MR. MANZOLILLO: Objection; foundation.

19       JUDGE ROSAS: Overruled.
20  Q   Did you receive a copy of that letter?
21  A   I received two copies.  I received one at work, and I also

22   received one mailed to me at home.
23  Q   Did you read it?
24  A   Yes.
25  Q   Okay.  Let’s take a look at Exhibit 56, then.  Same
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 1   questions.  Do you know what that is?
 2  A   This is a letter from Phil Martens that was e-mailed to

 3   employees; it was also sent home.
 4  Q   Did you read Exhibit 56?
 5  A   Yes.
 6  Q   Mr. Pugow, did you meet with the Company’s lawyers --

 7  A   Yes.
 8  Q   -- prior to coming to Court?
 9  A   Yes.
10  Q   And when you met with the Company’s lawyers, were you

11   provided with a statement of your rights on whether or not you

12   decided to meet with us?
13  A   Yes.
14  Q   Each of those times, did you elect to speak with the

15   Company’s lawyers voluntarily?
16  A   Yes.
17  Q   There should be on the witness stand there a document

18   entitled Exhibit 293; is it on there?
19  A   Yes.
20  Q   Do you recognize that document?
21  A   Yes; this is the statement that was provided to me every

22   time that I met with the Company lawyers.
23  Q   And did you sign it?
24  A   I signed it.
25  Q   Did you voluntarily elect to speak with us?
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 1  A   Yes.
 2       MR. LARKIN: Your Honor, I don’t have anything further for

 3   this witness; but based on your prior rulings, I do have

 4   material that I would profer.
 5       JUDGE ROSAS: Can we reserve that to the conclusion of

 6   Cross?
 7       MR. LARKIN: That’s okay.
 8       JUDGE ROSAS: Intervener?
 9       MR. HENDRY: I have no questions.
10       JUDGE ROSAS: Thanks.  Cross-examination.

11       MS. LESLIE: May we have a minute?
12       JUDGE ROSAS: Sure.
13       MS. ROBERTS: Your Honor, the General Counsel does not

14   have any questions.
15       MR. MANZOLILLO: Your Honor, the Charging Party does not

16   either.
17       JUDGE ROSAS: Okay.  Thank you, sir.  At this point, can I

18   ask you to step outside for a minute while we deal with one

19   remaining item.
20       THE WITNESS: Sure.
21       JUDGE ROSAS: Thank you.
22       (Witness left the courtroom.)
23       JUDGE ROSAS: I don’t doubt that given the progression of

24   content of the proffers that is subsequently going to continue

25   to be remain very interesting antidotes, so I’m looking forward
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 1   to hearing it and to put the proffer on the record.
 2       MR. LARKIN: If permitted to testify, Mr. Pugow also would

 3   have said that after the meeting at the Elks Club, some of his

 4   fellow employees who didn’t attend but knew that he attended,

 5   asked him to meet with them and share what happened and what

 6   his reaction or thoughts were to the meeting.
 7   So he did so; shared some of the information that Mr.

 8   Pugow testified about on Direct with those employees.

 9   He would also say that he was turned off by the Union’s

10   campaign; that the Union focused on individuals that, in Mr.

11   Pugow’s judgment, everyone knew was already supportive of the

12   Union and alienated people like him by doing things like what

13   he -- well, what he was precluded from testifying earlier about

14   -- Mr. Ridgeway writing the word, “Liar” on a Company document

15   at one of the meetings.  This turned him off and the judgment

16   of many others.
17   Also, he would testify that he and many others were
18   offended by Mr. Abare’s comments on Facebook and that he felt

19   that the comments that Mr. Abare made in his Facebook posts

20   were inappropriate and inexcusable.
21       JUDGE ROSAS: Objection?
22       MS. ROBERTS: Yes, Your Honor.
23       JUDGE ROSAS: For the same reasons previously stated?

24       MS. ROBERTS: Yes, Your Honor.
25       JUDGE ROSAS: Charging party?
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 1       MR. MANZOLILLO: Yes, Your Honor.
 2       JUDGE ROSAS: Okay.  The objection is sustained.  Next

 3   witness.
 4       MR. MANZOLILLO: Do you wish to call Mr. Pugow back in at

 5   all for the admonition or --
 6       JUDGE ROSAS: Counsel can advise him.
 7       MR. MANZOLILLO: Thank you, sir.
 8       JUDGE ROSAS: Did you announce your next witness?

 9       MR. POWELL: I’m sorry; Respondent calls John Whitcomb to

10   the stand.
11       JOHN WHITCOMB
12   was called as a witness by and on behalf of the Respondent; and

13   having been duly sworn, was examined and testified as follows:

14       JUDGE ROSAS: Please state and spell your name and state

15   your address.
16       THE WITNESS: John, J - O - H - N; R.;
17   W - H - I - T - C - O - M - B; 311 Dwight Road, Hannibal, New

18   York 13070.
19       DIRECT EXAMINATION
20       BY MR. POWELL: 
21  Q   Mr. Whitcomb, where are you employed?
22  A   Novelis.
23  Q   Are you here under a subpoena?
24  A   Yes.
25  Q   Prior to your testimony today, did you meet with the
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 1   Company’s lawyers at any time?
 2  A   Yes.
 3  Q   When you met with the Company’s lawyers, were you provided

 4   with a written statement of your rights on whether or not to

 5   meet with the Company’s lawyers?
 6  A   Yes.
 7  Q   Were you provided with that written statement each time

 8   you met with the Company’s lawyers?
 9  A   Yes; I was.
10  Q   Did you review it and sign that written Statement of

11   Rights each time?
12  A   Yes.
13  Q   Do you have Exhibit 293 before you?
14  A   Yes; right here.
15  Q   Looking at Exhibit 293, is that the Statement of Rights

16   which you were provided each time that you met with the

17   Company’s lawyers?
18  A   Yes; it is.
19  Q   And did you read and sign that Statement of Rights prior

20   to being interviewed?
21  A   Yes.
22  Q   And did you elect voluntarily to meet with the Company’s

23   lawyers each time?
24  A   Yes.
25  Q   How long have you been employed by Novelis?
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 1  A   Fourteen years.
 2  Q   And what department are you in?
 3  A   Maintenance.
 4  Q   What position do you hold?
 5  A   I’m a Truck Shop Mechanic.
 6  Q   And what shift do you work on?
 7  A   I work on C-Shift.
 8  Q   And what other responsibilities do you have at Novelis?

 9  A   I am a Second Assistant Chief with the Fire Department.

10  Q   Explain, for the benefit of the Administrative Law Judge,

11   the function of the Fire Department at Novelis?
12  A   To -- we protect the property, the plant and the personnel

13   -- employees that work there.
14  Q   Do you have an actual entity to fight the fire like the

15   Department in a small town?
16  A   Yes; it’s just like it.  We’re volunteers, and we hold

17   other jobs at the plant.  When there’s an emergency, alarms

18   circulate out the area, and we go do whatever we need to do to

19   correct fire problems, whether it’s a fire or an EMS call or

20   false alarm.
21  Q   Who is your Crew Leader?
22  A   My Crew Leader is Mark Taormina.
23  Q   And does Mr. -- how do you pronounce his name?

24  A   Taormina.
25  Q   Do you know how to spell that for the Court Reporter?
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 1  Q   Did you ever become aware of the Company --
 2   Mr. Whitcomb, there should be before you Exhibits 54 and

 3   56.  Do you see those documents?
 4  A   I have 56 -- yes; 54 and 56.
 5  Q   Let me have you take a look at Exhibit 54 first.  Have you

 6   seen that document before?
 7  A   Yes; I have.
 8  Q   Do you remember receiving that letter?
 9  A   Yes.
10  Q   How did you receive it?
11  A   E-mail and in the mail -- post office mail -- post office.

12  Q   Did you read the letter after you received it?
13  A   Yes.
14  Q   Now let me direct your attention to Exhibit 56.  Have you

15   seen that letter before, the letter from Mr. Martens?
16  A   Yes.
17  Q   Did you receive that letter?
18  A   Yes.
19  Q   In what manner?
20  A   Both e-mail and postal service -- postal mail.
21  Q   And did you read it after you received it?
22  A   Yes, sir.
23  Q   Do you recall if any -- do you know Everett Abare?

24  A   Yes, sir; I do.
25  Q   Are you Facebook friends, or were you Facebook friends
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 1   with Everett Abare?
 2  A   At one time; yes.
 3  Q   Do you recall during what time period?
 4  A   I don’t know the specifics, but during this -- during the

 5   last -- past year, yes.
 6  Q   Did you ever raise any concerns about any Facebook posts

 7   made by Everett Abare?
 8       MS. LESLIE: Objection to foundation and relevance; as to

 9   whose concerns were raised.
10       JUDGE ROSAS: I’m going to allow it.  I don’t see how else

11   you get there; it’s a long, winding road.  Overruled.  You can

12   answer.
13       THE WITNESS: Yes.
14       BY MR. POWELL: 
15  Q   Okay.  Describe that.
16  A   As I lay looking at the Facebook account, I believe it was

17   a Sunday afternoon, at lunch; and Greg’s (ph) posts that he had

18   sent an e-mail or posted a thing about reading -- looking at

19   his two 36-hour paychecks and how he realized that Phil didn’t

20   know fuck terms.
21   Instantly, it boiled my blood?
22  Q   Did you take offense?
23  A   Extreme offense.
24  Q   Did you do anything after you read this Facebook post?

25  A   I made a copy of it, and that evening, I took it to my
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 1   Chief, and he said, --
 2       MS. LESLIE: Objection; hearsay.
 3       BY MR. POWELL: 
 4  Q   Let me stop you right there.  When he said that he or

 5   Chief, who were talking about it.
 6  A   Jason Dexter.
 7  Q   And when you say “Chief,” what’s he the Chief of?

 8  A   He is the Chief of the Oswego Works fire department, but

 9   he works part-time.
10  Q   Did you speak to the Chief of the Fire Department about

11   this Facebook post?
12  A   Yes.
13  Q   What did you say?
14  A   I was extremely upset.  I wanted to have a meeting -- I

15   wanted to find out what he would or could do; and if he didn’t

16   want to do anything that the three of us chiefs, to sit down

17   with Everett, one-on-one, face-to-face and find out he would

18   deface like that -- not deface -- but call us names like that.

19  Q   What did the Chief actually say to you about what to do

20   about this?  What was his response?
21       MS. LESLIE: Objection.
22       JUDGE ROSAS: Hold on; hold on.  Do you have an objection?

23       MS. LESLIE: It’s hearsay again.
24       JUDGE ROSAS: Is this person going to testify?

25       MR. POWELL: I don’t know, Your Honor. I am not asserting
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 1   it for the -- you know, it’s not being put in for the truth of

 2   the matter asserted, it’s just to show the process that lead to

 3   Mr. Whitcomb’s next action.
 4       JUDGE ROSAS: He can ask him what, if anything, he did

 5   after talking to Mr. Dexter.  That’s the way to elicit hearsay

 6   testimony.
 7       JUDGE ROSAS: If he’s not going to testify, that’s a

 8   problem.  With respect to it being offered for something other

 9   than the truth of the matter asserted, there’s no relevance to

10   it.
11   As far as the process is concerned, the process can easily

12   be established by ascertaining from this witness what, if

13   anything, else he did or thereafter what occurred.  You could

14   deal with it step-by-step; but I’m not going to receive it for

15   that purpose, because I don’t see it as relevant.
16       BY MR. POWELL: 
17  Q   After that conversation with the Fire Chief, what did you

18   do next about this -- the Facebook post?
19  A   I went to my Manager, Herb Toceta (ph) to seek advice from

20   him on how to proceed.
21  Q   What happened next.
22  A   He advised me to go see Pete Sheftic, our Human Resource

23   Manager and Chris Smith, the Plant Manager to relay to him that

24   this attitude was not the attitude or not the feelings of the

25   leaders --
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 1       MS. LESLIE: Objection
 2       THE WITNESS: -- of the Fire Department.
 3       MS. LESLIE: Hearsay.
 4       JUDGE ROSAS: Is that person going to testify?

 5       MR. POWELL: Yes.
 6       MS. LESLIE: Move to strike on that.
 7       JUDGE ROSAS: Is that the same individual?
 8       MS. LESLIE: No; it was his Supervisor.
 9       JUDGE ROSAS: It is a subsequent individual?

10       MR. POWELL: Subsequent.
11       JUDGE ROSAS: Now there’s a statement that contains a

12   recommendation that this witness see someone else.  No

13   individuals are mentioned.  Are they going to be testifying?

14       MR. POWELL: Your Honor, I don’t know.  I can’t tell you

15   who will be testifying.  Again, it’s not being offered for the

16   truth of the matter asserted.  It’s his present state of mind.

17   It’s to show the process they went through, and it’s -- you

18   know -- that he went through.  Again, it’s not being offered

19   for the truth.
20       MS. LESLIE: I would again assert, Your Honor, that they

21   directly ask the witness what, if anything, he did.
22       MR. POWELL: And I will ask --
23       MS. LESLIE: And the various steps, but to --
24       JUDGE ROSAS: You are correct, Counsel, to the extent that

25   it would be received on that basis.  It wouldn’t be received
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 1   for the purpose of the matter asserted; but on that basis, then

 2   becomes irrelevant.  Sustained.
 3   You can ask him what he did.
 4       BY MR. POWELL: 
 5  Q   After your conversation with your Manager, Mr. Tossario,

 6   what did you do next about this issue?
 7  A   I went to see Pete Sheftic and Chris Smith.
 8  Q   What did you tell them?
 9  A   I told them that Everett’s behavior was not the same

10   feelings that we were feeling as the Chief Officers of the Fire

11   Department.
12  Q   Did you provide Mr. Sheftic or Mr. Smith with a copy of

13   the Facebook post that you had made a copy of?
14  A   I showed them that they had on -- based that they had on

15   seen -- saw the document; I did not give it to them; no.

16  Q   Did you say anything else to Mr. Sheftic or Mr. Smith

17   about what actions you believed should be taken as a result of

18   this?
19       MS. LESLIE: Objection; leading.
20       JUDGE ROSAS: I’ll allow that.  You can answer.

21       THE WITNESS: Yes; I -- Everett held multiple -- two -- he

22   had held Turner’s office, and he was a Captain in the Fire

23   Department; and I recommended that he be removed from those

24   offices only, not from the Department.
25  Q   Did you explain why you thought that was the right thing?
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 1       MS. LESLIE: Objection, Your Honor.  Leading.

 2       MR. POWELL: That’s not leading.  I said, “Did you explain

 3   why you thought that was the right thing to do?”
 4       JUDGE ROSAS: What’s the relevance?
 5       MR. POWELL: I’m just adding content to the conversation

 6   to see if it was -- what he explained to Management -- why he

 7   made that recommendation.
 8       JUDGE ROSAS: I’ll allow it.  Go ahead.
 9       THE WITNESS: Yes; because it was very upsetting, and

10   there is a code -- an unwritten code of conduct amongst

11   officers --
12       MS. LESLIE: Objection.
13       JUDGE ROSAS: Finish your answer.
14       THE WITNESS: There’s an unwritten code of conduct amongst

15   officers that you act in a higher level than a normal -- or a

16   regular firefighter.  You have to lead those people into

17   battle, so to speak.
18       JUDGE ROSAS: Okay.  That’s good.  Overruled.  The answer

19   stands.  Next question.
20       BY MR. POWELL: 
21  Q   When you use the word, “Officers,” you’re talking about

22   officers --
23       MS. LESLIE: Objection.
24       MR. POWELL: -- in the Fire Department; is that correct?

25       JUDGE ROSAS: What’s the basis.
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 1       MS. LESLIE: I’ll withdraw the objection, sir.
 2       JUDGE ROSAS: You can answer.
 3       THE WITNESS: I’m talking about the officers in the Fire

 4   Department; yes.
 5       BY MR. POWELL: 
 6  Q   You -- you weren’t talking -- when you use the term,

 7   “Officers,” you’re not referring to Mr. Abare’s status or

 8   position in terms of being a Crew Leader or an Operator or any

 9   other position?
10       MS. LESLIE: Objection; leading.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: No; not at all.
13       BY MR. POWELL: 
14  Q   After you had that conversation with Mr. Sheftic and Mr.

15   Smith, did you have any other conversations with members of

16   Management about the Facebook page?
17  A   No, sir.
18  Q   Did you have any other involvement in any actions or

19   discussions regarding Mr. Abare’s Facebook page?
20  A   No; I did not.
21       MR. POWELL: Your Honor, I do have some testimony that I

22   will proffer.  Based upon your previous rulings, and based upon

23   the way you have been handling it, I will handle that at the

24   end of the individuals’ Cross, as appropriate.
25       JUDGE ROSAS: All right.  Intervener, do you have any
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 1   there?
 2  A   Okay.
 3  Q   It’s pretty straightforward.  Did you read that --
 4  A   There’s no way to make me put a name.
 5  Q   Okay.  And so you knew where to place the appropriate

 6   information on the various sections of the card?
 7  A   It looks just like any typical lottery or fill out a 50/50

 8   raffle ticket to me.  Name, address --
 9       MS. ROBERTS: I move to strike that that string --

10       JUDGE ROSAS: What was the question?
11       MS. ROBERTS: I was asking him whether or not he read the

12   portions of the card in order to fill out and put some
13   information in.
14       JUDGE ROSAS: So I have to strike your answer because she

15   was seeking to elicit a yes or no answer; so I’ll sustain.

16       THE WITNESS: I’m sorry.
17       JUDGE ROSAS: You don’t have to be sorry; I’m just

18   explaining to you the process.
19       BY MS. ROBERTS: 
20  Q   Mr. Whitcomb, you have to read this card in order to fill

21   it out; correct?
22       MR. POWELL: Objection; asked and answered.

23       JUDGE ROSAS: Sustained.  Go to the next question.

24       MS. ROBERTS: I have no further questions, Your Honor.

25       JUDGE ROSAS: Charging party.
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 1       MR. HENDRY: I have no questions, Your Honor.

 2       JUDGE ROSAS: All right.  Redirect?
 3       MR. POWELL: Yes, Your Honor.
 4       REDIRECT EXAMINATION
 5       BY MR. POWELL: 
 6  Q   Mr. Whitcomb, how many times have you gone to Human

 7   Resources during the time that you’ve been employed at Novelis

 8   and raised a concern and complained about a co-worker?

 9       MS. ROBERTS: Objection; leading.
10       JUDGE ROSAS: If at all?
11       BY MR. POWELL: 
12  Q   If at all?
13  A   Zero.
14  Q   Other than this occasion that you testified to about a

15   meeting with Mr. Smith and Mr. Sheftic, had you ever requested

16   a meeting with them prior to this date?
17  A   Never.
18       MR. POWELL: Nothing further, Your Honor.

19       MR. HENDRY: I have no questions.
20       MR. POWELL: I do have a profer.
21       JUDGE ROSAS: I’m going to ask you to step outside.

22   You’re nearly complete at this point, but we have to address

23   something on the record outside your presence.
24   Should you not return, thank you in advance for your

25   attendance here today and also ask that you not discuss your
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 1   testimony or disclose it to anyone until you are advised by

 2   Counsel that the record in the case is closed.
 3   Okay?  Do you understand that?
 4       THE WITNESS: I understand.
 5       JUDGE ROSAS: Thank you.
 6       (Witness left the courtroom.)
 7       JUDGE ROSAS: Go ahead.
 8       MR. POWELL: Your Honor, if permitted to testify, and

 9   based upon your previous rulings, I don’t believe that he would

10   be; but if permitted to testify on these topics, Mr. Whitcomb

11   also would have testified that he had attended a Union meeting

12   in Fulton.  In that very meeting, there were people drinking

13   alcohol; that based upon the comments made by Mr. Ridgeway in

14   making promises and when challenged on those promises, he

15   admitted that he couldn’t guarantee anything; that Mr. Whitcomb

16   decided to oppose the Union after that, because he didn’t

17   believe he could trust what they were -- the Union and Mr.

18   Ridgeway were telling them; that he shared those experiences

19   with others; that during the course of the Union campaign,

20   Union supporters were very open and vocal in the plant and

21   shouting things like, “It’s Union time.  You gotta vote Yes,”

22   and were engaging in a lot of things that he viewed as

23   propaganda; that this bothered him and that that caused him to

24   also turn against the Union; that at one point in time during

25   the course of the Union campaign, a Union Representative came
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 1   to his home and said that he was checking on Mr. Whitcomb’s

 2   status because he had signed a Union card.  Mr. Whitcomb told

 3   him that he had not signed a card to the Union and that he

 4   didn’t like the fact that a Union Representative had showed up

 5   at his home.  This kind of made him more frustrated and that

 6   he, you know, shared those experiences with co-workers as well.

 7   Mr. Whitcomb would testify that in his view, the Company

 8   ran a clean campaign; that he never felt threatened or

 9   pressured in any way; that he heard from Management that to go

10   to meetings, even the Union meetings, to education yourself on

11   the facts and that, he felt that the Company had a positive and

12   fair message as compared to the message and approach taken by

13   the Union during the course of the campaign.
14   Mr. Whitcomb would also testify that he believes it would

15   be unjust if Novelis was forced to bargain with the Union on

16   the basis that Union cards like his -- he didn’t support the

17   Union and would never have signed the card had he known what it

18   meant.
19   He believes that the Union lost the election fair and
20   square and that they should accept the results of the ballot

21   box.
22       MS. ROBERTS: We would object to that.
23       JUDGE ROSAS: For the reasons stated.
24       MS. ROBERTS: Yes, Your Honor.
25       JUDGE ROSAS: Charging Party?
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 1  A   No, I do not.
 2  Q   Did you ever express interest to anyone in being on the

 3   organizing committee?
 4  A   No, I did not.
 5  Q   Mr. Storms, during the course of the campaign, did you

 6   attend any union meetings?
 7  A   I went to one.
 8  Q   Do you recall when that look place?
 9  A   I don't know.
10  Q   Sometime in January or February?
11  A   Well, yes.
12  Q   2014.
13  A   Um-hum.
14  Q   You just don't remember the day.
15  A   Yep.
16  Q   Do you remember where the meeting took place?

17  A   It was in Fulton.
18  Q   Fulton, New York?
19  A   Yes.
20  Q   Do you recall the location?
21  A   It was at a house on Maple Avenue.
22  Q   How many people were present at the meeting?
23  A   Fifty, roughly.
24  Q   Who was present at the meeting?  Was anyone from the

25   Steelworkers present at the meeting?
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 1  A   Jim Ridgeway and another guy from Texas.  I don't remember

 2   his name.
 3  Q   Who is Jim Ridgeway?
 4  A   The union -- the head of the union, I guess.
 5  Q   During the meeting, did Mr. Ridgeway speak to employees?

 6  A   Yes.
 7  Q   Do you recall what he had to say?
 8  A   He was telling us what he could offer and it wasn't going

 9   to be a debate.  And he just basically told us what was what

10   and that was the end of it.
11  Q   When you say he told you what was what, what do you mean

12   by that?
13  A   I don't know.
14  Q   Well, let me ask you a more specific question.  Did he

15   discuss the subject of the collective bargaining agreement?

16  A   Yes.
17  Q   Do you recall what that discussion was about?
18  A   He was showing us other contracts from different plants

19   and telling us what we would get if we voted for the union.

20  Q   Do you recall did he look at any of those contracts?

21  A   No, I do not.
22  Q   Did he say what contracts they were?
23       MR. MANZOLILLO: Objection, relevance.
24       JUDGE ROSAS: I'll allow him to answer that.  Go ahead.

25       THE WITNESS: One was from Terre Haute and the other one
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 1   was from Kingston.
 2       BY MR. LARKIN: 
 3  Q   Were these copies of -- well, what is Terre Haute?

 4  A   Another aluminum plant owned by Novelis.
 5  Q   Is there a union at that plant?
 6  A   Yes.
 7  Q   Which union?
 8  A   USW.
 9  Q   What was the other contract?
10  A   The one from Kingston.
11  Q   What is Kingston?
12  A   Another aluminum plant owned by Novelis.
13  Q   Is that a unionized plant?
14  A   Yes.
15  Q   Do you know what union?
16  A   I would assume the USW.
17       MR. MANZOLILLO: Motion to strike the answer.

18       JUDGE ROSAS: Sustained.
19       BY MR. LARKIN: 
20  Q   Did Mr. Ridgeway tell you it was a Steelworkers plant?

21  A   Yes.
22  Q   Any other contracts?
23  A   Not that I recall.
24  Q   Do you recall what Mr. Ridgeway had to say about the

25   collective bargaining agreements covering these plants?
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 1  A   No.
 2  Q   Mr. Storms, during the union campaign, did you see

 3   pro-union literature in and around the Novelis, Oswego, plant?

 4  A   Yes.
 5       MR. LARKIN: I'm going to hand the witness a document, I

 6   believe it's in as Respondent's -- Your Honor, it's
 7   Respondent's 107.  I believe it's in evidence.
 8       JUDGE ROSAS: It is in evidence.
 9       BY MR. LARKIN: 
10  Q   Mr. Storms, I've handed you a document previously admitted

11   into evidence as Respondent's Exhibit 107.  Do you have that in

12   front of you?
13  A   Yes, I do.
14  Q   Do you recognize that document?
15  A   Yes, I do.
16  Q   Where have you seen that document?
17  A   Cafeteria, in the cold mill, at Novelis.
18       JUDGE ROSAS: Is this General Counsel's 107 or

19   Respondent's?
20       MR. LARKIN: No, sir, it's Respondent's 107.
21       JUDGE ROSAS: Okay, hold on; let's make sure that is the

22   case.  It is in evidence, okay.
23       BY MR. LARKIN: 
24  Q   Mr. Storms, you testified earlier that Sam Patayne is your

25   current associate leader, is that correct?
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 1  A   Yes.
 2  Q   Based on your experience in the plant, is he -- would you

 3   consider him your supervisor?
 4       MS. ROBERTS: Objection, requires a legal conclusion.

 5       JUDGE ROSAS: Let's take a step back.  Rephrase that.

 6       BY MR. LARKIN: 
 7  Q   Do you consider Mr. Patayne to be your manager?

 8  A   Yes.
 9       MS. ROBERTS: Same objection.
10       JUDGE ROSAS: I'll overrule that one.
11       BY MR. LARKIN: 
12  Q   Mr. Storms, did you attend a meeting in which the chief

13   executive officer of Novelis and the plant manager, Chris

14   Smith, addressed employees before the union vote?
15  A   Yes, I did.
16  Q   And do you recall approximately when and where that

17   meeting was held?
18  A   It was in the main cafeteria at Novelis.  I don’t recall

19   the date.
20  Q   It was in February, though?
21  A   Yes.
22  Q   2014?
23  A   Yes.
24  Q   Prior to that meeting, do you recall receiving a letter

25   from the CEO of the company?
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 1  A   Yes.
 2       MR. LARKIN: May I approach, Your Honor?  Your Honor, I've

 3   handed the witness and all parties a document that's been

 4   pre-marked Respondent's Exhibit 47.
 5   (Respondent's R-47 identified.)
 6       BY MR. LARKIN: 
 7  Q   Mr. Storms, do you have Exhibit 47 in your hand?

 8  A   Yes.
 9  Q   Do you recognize Respondent's Exhibit 47?
10  A   Yes.
11  Q   Can you tell us what it is, please?
12  A   It's a letter from the CEO of our company.
13  Q   Did you receive a copy of Respondent's Exhibit 47?

14  A   Yes, I did.
15  Q   When and where?
16  A   In the mail before the vote.
17  Q   In the mail, you mean at your house?
18  A   Yes.
19  Q   Did you read this letter?
20  A   I did.
21  Q   After the letter, do you -- oh, that's right.
22       MR. LARKIN: I'm sorry.  I move for admission of

23   Exhibit 47.
24       MS. ROBERTS: No objection.
25       MR. MANZOLILLO: I just have a short voir dire.
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 1       VOIR DIRE EXAMINATION
 2       BY MR. MANZOLILLO: 
 3  Q   Mr. Storms, do you recall when you received this letter?

 4  A   I do not.
 5  Q   This is the exact form the letter was in at the time you

 6   received it?
 7  A   I'm not sure.
 8  Q   How is it you know you received this specific letter?

 9  A   I'm not sure.
10       MR. MANZOLILLO: I would object to admission based on

11   foundation.
12       JUDGE ROSAS: I'm going to overrule the objection.  You

13   can pursue it some more on cross-examination as well.

14   Respondent's 47 is received.
15   (Respondent's R-47 received.)
16       CONTINUED DIRECT EXAMINATION
17       BY MR. LARKIN: 
18  Q   Mr. Storms, you testified that you read the Exhibit 47

19   when you received it at your house, correct?
20  A   Yes.
21  Q   Did you read it before the meeting you attended with the

22   CEO and Mr. Smith?
23  A   Yes.
24  Q   Do you recall receiving a letter from the CEO after the

25   meeting you attended in February?
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 1  A   Yes.
 2       MR. LARKIN: I'm going to hand the witness two documents,

 3   one is -- both previously admitted in evidence.  One is

 4   Respondent's Exhibit 54 and the other is Respondent's

 5   Exhibit 56.
 6       BY MR. LARKIN: 
 7  Q   Mr. Storms, I want you to focus on Exhibit 56 first.  Do

 8   you recognize Exhibit 56?
 9  A   Yes, I do.
10  Q   Can you tell us what it is, please?
11  A   It's another letter from the CEO of the company.
12  Q   Did you receive this letter in some form?
13  A   Yes, I did.
14  Q   When and where?
15  A   In the mail, at my house.
16  Q   Did you read the letter when you received it?
17  A   Yes, I did.
18  Q   Turn to Exhibit 54, if you would.  Do you recall -- well,

19   first, do you recognize Exhibit 54?
20  A   Yes, I do.
21  Q   And what is that?
22  A   It is an email from Chris Smith that we received.

23  Q   Did you receive a copy of Exhibit 54?
24  A   Yes, I did.
25  Q   How did you receive it?
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 1       JUDGE ROSAS: Hold on.  Don't answer yet.  What's the

 2   basis?
 3       MS. ROBERTS: Well, he didn't testify about content of the

 4   letter that he recalls independent --
 5       JUDGE ROSAS: I'm going to sustain as to that.

 6       MR. LARKIN: Well, Your Honor, I asked the same question

 7   as to Exhibit 47 and they objected on the same basis, and you

 8   overruled it and you allowed him to answer.
 9       JUDGE ROSAS: Based on the previous answer, there isn't an

10   adequate foundation for you to ask him about content.  You're

11   going to have to rephrase.
12       BY MR. LARKIN: 
13  Q   Can you tell us when you've finished reading the letter,

14   Exhibit 56?
15  A   Finished.
16  Q   Was the content of the letter that you received from Mr.

17   Martens in June 2014 similar to the content in Respondent's

18   Exhibit 56?
19       MS. ROBERTS: Objection, leading.
20       JUDGE ROSAS: Overruled.  You can answer.

21       THE WITNESS: Yes.
22       BY MR. LARKIN: 
23  Q   Based on your recollection, is the content the same?

24       MS. ROBERTS: Objection.
25       JUDGE ROSAS: If he knows.
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 1       THE WITNESS: Yes.
 2       BY MR. LARKIN: 
 3  Q   Take a look at Exhibit 54, please.  Go ahead and read the

 4   whole thing, and let us know when you're done.
 5  A   I'm done.
 6  Q   Was the content in the email you received from Mr. Smith

 7   in June of 2014 similar to the content contained in
 8   Respondent's Exhibit 54.
 9       MS. ROBERTS: Objection, leading.
10       JUDGE ROSAS: Overruled.  If you recall.
11       THE WITNESS: Yes.
12       BY MR. LARKIN: 
13  Q   To your recollection was the content the same?
14  A   Yes.
15       MR. LARKIN: Nothing further, thank you, except for the

16   proffer.
17       JUDGE ROSAS: Any follow-up by anyone?  Okay.  Mr.

18   Manzolillo?
19       MR. MANZOLILLO: Just one for follow-up.

20       RECROSS EXAMINATION
21       BY MR. MANZOLILLO: 
22  Q   Mr. Storms, Respondent's Exhibit 47, what is it that led

23   you to recall this is the exact letter after reading it here?

24   What is it that led you to recall this is the exact letter you

25   received in February?
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 1       MR. LARKIN: Objection, leading.
 2       JUDGE ROSAS: Overruled.  You can answer.

 3       THE WITNESS: The information is the same.

 4       BY MR. MANZOLILLO: 
 5  Q   And reading it just now is what led you to recall that it

 6   was the exact letter you received in February?
 7  A   Yes.
 8       MR. MANZOLILLO: No other questions.
 9       JUDGE ROSAS: Thank you, sir.  You're excused.  Do not

10   discuss your testimony with anyone until you are advised by

11   counsel that the record in the case is closed.  I would ask

12   that you just wait outside for a minute before we conclude some

13   discussions about your potential additional testimony.

14       THE WITNESS: Okay.
15   (Witness excused.)
16       MR. MANZOLILLO: Your Honor, we have an issue, the mike

17   back here is one.  Some people can hear me just speaking, but

18   others cannot.  I don't know how to --
19       JUDGE ROSAS: I'm going to ask you to mitigate that

20   problem, Mr. Manzolillo by just speaking a little louder.

21   We've had a consistent problem in this case with certain people

22   being very soft spoken.  Off the record.
23   (Discussion off the record.)
24       JUDGE ROSAS: Back on the record.
25       MR. LARKIN: Your Honor, I have some material I'd like to
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 1   proffer based on your prior ruling.  We believe this testimony,

 2   although relevant and in our view admissible, will be excluded

 3   so we're proffering it.
 4   If permitted to testify, Mr. Storms would have testified

 5   that he believed that the union bribed people to vote yes.  He

 6   believes his partner, Chris Driscoll, was taken out to lunch by

 7   the union in an effort to procure Mr. Driscoll's support for

 8   the union.
 9   The meeting he testified that he attended in Fulton made

10   him want to vote no even more, because he believed the union

11   was ignorant about pertinent subjects.  He was turned off by a

12   comment Mr. Ridgeway made during the meeting that not voting

13   for the union would be the biggest mistake of his life.

14   During the course of the organizing campaign, Mr. Storms

15   never felt pressured or threatened by the company in any way.

16   Mr. Storms does not see any reason why people could not vote

17   their true feelings in a rerun election.  People who are in

18   support of the union remain in support of the union and are

19   visibly showing their support.
20   During the campaign, he does not believe pro-union
21   supporters were afraid or intimidated in any way because of

22   their open support of the union prior to the vote.  And Mr.

23   Storms -- that's actually everything.
24       JUDGE ROSAS: You referred to bribery by the union.

25       MR. LARKIN: Yes.
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 1       JUDGE ROSAS: Okay.  And I sustained that objection and I

 2   said that that would be irrelevant.  Now you're asking me

 3   whether the sustaining of that objection folds into a larger

 4   category of preclusion.
 5       MR. LARKIN: Well, what I think the witness will -- if

 6   permitted, what the witness will testify is that he had a

 7   negative experience in his prior membership in a union that

 8   related to bargaining and that he shared that experience with

 9   his co-workers during the campaign.  The reason that I was

10   attempting to elicit that testimony from him and the reason

11   again that I felt we ought to not have this conversation in

12   front of him is because I think -- well, I guess the reason for

13   that testimony is that we believe that it would be relevant

14   context as it relates to whether employees -- whether Mr. Smith

15   and Mr. Martens made implied threats going to reduction of

16   benefits at the 25th hour meetings.  And so conversations that

17   Mr. White and whoever else, but in this case Mr. White, had

18   with people who sat at those meetings about collective

19   bargaining experiences would be relevant to whether comments of

20   Mr. Smith and Mr. Martens would be perceived as threats.

21   Now what I wasn't sure about is whether Your Honor's

22   ruling from this morning reaches that far to address that or if

23   it doesn't reach that far, because, again, my thought was that

24   evidence of anti-union attempts by bargaining unit employees to

25   keep out the union or oppose the union's organizing campaign is
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 1   not admissible at least insofar as the effects that it had on

 2   the subjects of the people who were approached by this

 3   anti-union movement.  And so my question is whether what I just

 4   proffered about Mr. White would fall into that bucket or would

 5   fall outside.
 6       JUDGE ROSAS: Okay.  At the conclusion there you alluded

 7   to two types of situations.  One was the experience that one

 8   may have had previously with the union as bearing some

 9   relevance to context when management made certain statements,

10   i.e. maybe really isn't a threat, judge, because, look, this is

11   what they understood or this is what their previous experience

12   was.  That was one point you were making.
13   And then the second part I'm still not clear about and I'm

14   not sure that that's before me.  We're going to have to wait

15   for a specific example, because I don't want to address

16   hypotheticals because it's possible the context may be

17   applicable in a situation relating to a card signing.  It may

18   relate to -- there was one other, I'm trying to remember the

19   other situation.  The card signing and with respect to the

20   context of the company's statement on an objective basis, okay.

21   And again, what an employee, this particular employee for

22   example, may have understood based upon his experience with the

23   union is not a standard of proof in this case.  It's going to

24   be an objective one.  It's not going to be subjective.  It's

25   going to be an objective one that has to be drawn by me and
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 1   then in all likelihood by the Board as to whether statements by

 2   the company did or did not violate 8(a)(1).  So if that's where

 3   you're going on this, that's not relevant.  That's not
 4   permissible in this particular case, getting into this record.

 5   With respect to the latter part, again, I don’t want to
 6   address that yet because I'm not exactly sure.  Unless you can

 7   tell me that this particular witness' testimony is going to

 8   address some kind of action on his part that had to do with the

 9   union card signing or what he observed someone else in the

10   transaction of a union card signing, if you can give me

11   something more specific, then maybe I can address that.  But I

12   just don't see it and I'm going to sustain the objection based

13   upon the question you've asked thus far.
14       MR. LARKIN: And just to be clear, with respect to Mr.

15   White, the purpose is not to elicit Mr. White's opinion one way

16   or the other on unionization and to suggest that Mr. White's

17   opinion on unionization is relevant.  It is, instead, to elicit

18   from his testimony that whatever his opinion was, it was shared

19   with bargaining unit employees.  And whether those employees

20   agreed with what he said or didn't agree with what he said, I

21   agree is not relevant.  What's relevant is the fact that the

22   conversations took place, objective, they took place and words

23   were spoken.
24   And so as it relates over to the 8(a)(1) analysis, if you

25   say it's an objective test and it is based on, but as we say it
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 1   is based on the context in which the statements that are

 2   alleged to be illegal were made.  And we have cited myriad of

 3   case law which will stand for the premise that the totality of

 4   the circumstances need to be considered.
 5   And so the fact that a conversation between Mr. White and

 6   his co-workers occurred and the fact that Mr. White related to

 7   them comments about unionization that were negative, I believe,

 8   is not subjective.  I believe it's objective because it is

 9   evidence of an occurred conversation and that occurred

10   conversation is part of the totality of the circumstances when

11   those individuals stepped into the meeting at which company's

12   management are alleged to have made comments that are implied

13   threats.
14       MS. ROBERTS: When you shift the focus, which I think he

15   is cleverly doing, the focus from the Employer's conduct, which

16   is the context in question, what the Respondent did, whether it

17   be at a meeting or leading up to meetings, whether it be by

18   email, by letter, and so on, but it's the Respondent's conduct

19   that is the context in question.  It's not employee to
20   employee, bargaining unit member to bargaining unit member that

21   creates the context.
22       JUDGE ROSAS: Let me cut you off.  It's going to be an

23   objective determination based upon the facts as to what was

24   stated, what was done with respect to the union cards.  Any

25   particular misrepresentations are certainly relevant.

Page 1948 - Page 1951 (12) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0326

Case 16-3076, Document 169, 05/04/2017, 2027444, Page90 of 248



 -  Vol. 11
September 29, 2014

Page 1952

 1   With respect to people's opinions, this vote was how

 2   close?  What was the absolute number again?
 3       MR. MANZOLILLO: It was a 14 vote margin.

 4       JUDGE ROSAS: And so give me the absolute numbers.

 5       MR. MANZOLILLO: 287 to 273.
 6       JUDGE ROSAS: So those 273 have spoken.  They give a

 7   certain -- I think as a matter of law, in the overall analysis

 8   of this scenario, that in and of itself speaks loads, but there

 9   were people that were opposed.  We've had a myriad of

10   situations here that have been brought out, people that voted

11   for but later changed their minds, people that mistakenly voted

12   for, people that voted against, it's just not relevant.  It's

13   not adding anything to the ultimate analysis that I have to

14   arrive at as to the relevant issues in this case.  All right?

15       MR. POWELL: Your Honor, and I understand your ruling, I

16   just want to make it clear why we think it's an important part

17   of the story.  The issue again is the remedy and it's not just

18   a question of 8(a)(1) and whether or not you find on an

19   objective basis there is something that violated the Act, but

20   it's also the question of the remedy.
21   And we strongly believe and contend that employees may

22   have signed cards, if the Board is ultimately able to establish

23   that there was a majority established through cards, that the

24   highly unreliable nature of the cards, the weak support shown

25   by the cards, and then the very quick and active campaign
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 1   conducted by the employees, themselves, in their exercise of

 2   Section 7 rights is something that shouldn't be taken lightly

 3   and should be ignored in determining whether a bargaining order

 4   is an appropriate remedy here.  And we think it is incorrect

 5   and not justified to ignore the Section 7 rights and activities

 6   of the people who actively campaign against the union on their

 7   own as employees and their objective conduct during the course

 8   of the campaign.
 9   We also believe that that's relevant to the issue of
10   causation, of the union's loss of majority support.  I
11   understand that you're overruling that.  But we think that in

12   terms of the story of what happened here, employees signing

13   cards, then the employees got engaged and they began actively

14   communicating their opposition, they began actively

15   communicating their past experiences with the Steelworkers,

16   with Mr. Ridgeway, and in other union settings.  And that all

17   of those communications and efforts to persuade co-workers on

18   the behalf of the other employees in the exercise of their

19   Section 7 rights is a critical component of context in
20   evaluating what an appropriate remedy should or should not be

21   in this case.
22       JUDGE ROSAS: And, again, I'm just going to conclude this

23   with an overview of the applicable law, which is the allegation

24   in this complaint that there was a majority expression of

25   support for a union which was allegedly undermined by the
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 1   commission of numerous unfair labor practices, all of those

 2   being evaluated on the basis of objective testimony with

 3   respect to 8(a)(1) allegations, with respect to an 8(a)(3),

 4   which I believe is also included in the complaint with respect

 5   to Mr. Abare, that of course involves a Wright Line analysis.

 6   But what we're talking about is an objective look at whether or

 7   not those things were committed and whether that undermined

 8   majority support.
 9   And to the extent that you're focusing on the give and

10   take between supporters and opponents of the union, that is

11   subsumed I think as a matter of law within the end result.  The

12   end result is what it is.  It was certified.  If it's not
13   certified, that's something we have to deal with.  But it was

14   certified.  And then there is an allegation that the end result

15   of that election, based on the number of cards that were

16   submitted, and again there is an analysis that we have to do is

17   there are some evidentiary issues here about the cards.  How

18   many, what is the universe of the cards, how many were really

19   truly in favor.  According to the Respondent, there were

20   misrepresentations.  How many, if any, in that regard were

21   affected by that.  What are we dealing with here?  Do we have

22   majority?  Do we have a majority and, if so, was that eroded as

23   a result of unfair labor practices which we all know how those

24   are analyzed independently of one another.  So we'll proceed.

25   (Whereupon, the witness enters the hearing room.)
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 1       BY MR. LARKIN: 
 2  Q   Mr. White, during the course of the union organizing

 3   campaign at Novelis, Oswego, did you ever observe pro-union

 4   literature in and around the plant?
 5  A   Yes.
 6       MR. LARKIN: Can I approach, Your Honor?
 7       BY MR. LARKIN: 
 8  Q   Mr. White, there is a stack of documents in front of you.

 9   One should be labeled Respondent's Exhibit 107.  Can you just

10   flip through that stack and see if that is in front of you?

11  A   Yes.
12  Q   So you have 107.  Can you take a look at that, please?  Do

13   you recognize Respondent's Exhibit 107?
14  A   Yes, I do.
15  Q   Where do you recognize that --
16       MR. MANZOLILLO: Objection to relevance.

17       JUDGE ROSAS: Hold on, there's no question yet -- I mean

18   there is an objection.  Overruled.  You can answer.
19       THE WITNESS: What was the question?
20       BY MR. LARKIN: 
21  Q   I asked if you recognize 107 and I believe your answer was

22   yes.
23  A   Yes.
24  Q   Have you seen that document before?
25  A   Yes, I have.
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 1  Q   Where have you seen it before?
 2  A   It was left in the break room down towards the middle

 3   where I work.  It's called the 88-inch break room.
 4  Q   But you've seen a copy of Exhibit 107 at the 88-inch break

 5   room?
 6  A   Correct.
 7       MR. MANZOLILLO: Objection.  Objection again to relevance.

 8   It's certainly a roundabout way of getting towards the case --

 9       JUDGE ROSAS: Hold on.  107 is in evidence.  I'll allow

10   it.  Overruled.
11       BY MR. LARKIN: 
12  Q   And now I forget the question.  You've seen a copy of

13   Exhibit 107 in the 88-inch break room, correct?
14  A   Yes, I have.
15  Q   Do you remember -- well, let me ask another question.  Did

16   you do anything with the copy that you saw?
17  A   I did.
18  Q   What did you do with it?
19  A   I collected it up along with some other literature that

20   was in there.
21  Q   What did you do with it then?
22       MS. ROBERTS: Objection, relevance.
23       MR. LARKIN: This goes to the allegations.
24       JUDGE ROSAS: Pulling down --
25       MS. ROBERTS: By Respondent.
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 1       JUDGE ROSAS: Okay.  Overruled.  That's understood,

 2   counsel for General Counsel.
 3       BY MR. LARKIN: 
 4  Q   What did you do with the Exhibit 107 after you collected

 5   it?
 6  A   I took it to a manager.
 7  Q   Who?
 8  A   Jason Bro.
 9  Q   Who is Jason Bro?
10  A   Jason Bro is second in charge of the cold mill.  I don't

11   remember exactly what his title is.
12  Q   Does he still work in the cold mill?
13  A   Not now, no.
14  Q   So what did you do with Exhibit 107 when you took it to

15   Jason Bro?
16  A   I brought it down and showed it to him, and he asked me

17   where I got it.
18  Q   What did you tell him?
19  A   I told him I found it set out around the break room at the

20   88-inch mill.
21  Q   What happened next?
22  A   He told me that they were allowed to display union

23   literature in the break rooms and as long as it didn't make it

24   into the machine work centers, it was okay.  And I asked him

25   what do you want me to do with it.  And he instructed me --
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 1       MS. ROBERTS: Objection, hearsay.
 2       JUDGE ROSAS: Mr. Bro hasn't testified yet, correct?

 3       MR. LARKIN: No, sir.
 4       JUDGE ROSAS: He's going to be testifying, correct?

 5       MR. LARKIN: He may.
 6       JUDGE ROSAS: We've had an abundance of testimony

 7   regarding statements by Mr. Bro.  I find it's a sufficiently

 8   reliable area of inquiry.  Overruled.  You can answer.

 9       THE WITNESS: He instructed me that I had to return it to

10   where I found it.
11       BY MR. LARKIN: 
12  Q   And did you do that?
13  A   Yes.
14  Q   During the campaign, Mr. White, did you have any

15   conversations with your supervisors about the union organizing

16   campaign in any way?
17  A   Yes.
18  Q   Do you remember with whom you spoke about the campaign?

19  A   Yes.
20  Q   Who?
21  A   I had spoken at times with a few of the managers, my

22   immediate supervisor, Dick Delaney; Joe Vanella, who was an

23   associate leader who was put on shift during all of this; Jason

24   Bro; and David Hotfelder (ph.).
25  Q   Do you recall the substance of those conversations?
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 1  A   Yes.
 2  Q   Would you please tell us?
 3       MS. ROBERTS: Objection, foundation.
 4       JUDGE ROSAS: Sustained --
 5       MS. ROBERTS: And hearsay.
 6       JUDGE ROSAS: -- with respect to the group of individuals.

 7       BY MR. LARKIN: 
 8  Q   When you engaged each of these individuals in conversation

 9   about this --
10       MS. ROBERTS: Objection, leading.
11       BY MR. LARKIN: 
12  Q   During your conversations with each of these individuals

13   that you just named about the union campaign, was the subject

14   matter of each conversation the same or different?
15       MS. ROBERTS: Objection, Your Honor, vague, lack of

16   foundation.
17       JUDGE ROSAS: I'll allow that.  Overruled.  You can

18   answer.  Let's take it from there.
19       BY MR. LARKIN: 
20  Q   You can answer.
21  A   I kind of got lost.
22  Q   During your conversations with your managers about the

23   union campaign, was the topic of conversation the same in each

24   conversation or was it different?
25       MS. ROBERTS: Objection, leading and compound.
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 1   you talked?
 2  A   Yes.
 3  Q   When was that?
 4  A   It was my wife and I, our kids live out of state, so we

 5   had one off for the holidays to visit them.  And it was after I

 6   came back to work, January, I think it was January 10th.

 7  Q   And do you recall what took place?
 8  A   Yes.
 9  Q   Can you tell us?
10  A   He approached me and was informing me as to what was going

11   on with the union, cards had been signed.  And I more or less

12   told him that I wasn't going to be signing any card.  And he

13   said he can't talk to me, I'm nothing but a --
14       MS. ROBERTS: Objection, Your Honor, relevance.

15       JUDGE ROSAS: I'm going to sustain the objection as to

16   anything after he can't talk to me, unless you can establish

17   that he did talk to him.
18       MR. LARKIN: It goes to Mr. Abare's practices in terms of

19   his solicitation of cards.
20       JUDGE ROSAS: Okay, let's see if there is something there.

21       MS. ROBERTS: Objection.  This witness already testified

22   he was not signing a card.
23       JUDGE ROSAS: Counsel is telling me that it will tend to

24   show something about Mr. Abare's habit and practice and

25   routine.  I'm going to overrule it.  Go ahead, let's see.
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 1       BY MR. LARKIN: 
 2  Q   What did he say to you, when you told him you wouldn't be

 3   signing a card?
 4  A   He told me I was nothing but a company suck bullshit,

 5   pardon me.
 6  Q   Mr. White, did you attend a meeting with the CEO of the

 7   company and Mr. Smith, the plant manager, immediately prior to

 8   the union vote?
 9  A   Yes.
10  Q   Do you recall where you were when you attended that

11   meeting?
12  A   Yes.
13  Q   Where were you?
14  A   It was the main cafeteria.
15  Q   Do you remember exactly the day?
16  A   No, I don't.
17  Q   Do you recall was it sometime in February?
18  A   Yes.
19  Q   Of 2014.
20  A   Pardon me?
21  Q   Of 2014?
22  A   Yes.
23  Q   Do you recall receiving a letter from Mr. Martens, the

24   CEO, prior to attending that meeting?
25  A   I can't say for sure if it was prior, but I do remember
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 1   receiving the letter.
 2  Q   Let me ask you to shuffle through that set of papers there

 3   and look for Respondent's Exhibit 47.
 4  A   47-1?
 5  Q   Yes, sir.  Do you have that in front of you?
 6  A   Yes.
 7  Q   Do you recognize -- well, take a minute and take a look at

 8   it, and then tell us if you recognize Respondent's Exhibit 47.

 9  A   Yes, I recognize it.
10  Q   And can you tell us what it is?
11  A   A letter from Phil Martens, one of -- president of North

12   America for Novelis.
13  Q   Did you receive a copy of this letter at some point?

14  A   Yes.
15  Q   Do you remember when?
16  A   No.
17  Q   Was it prior to the vote?
18  A   Yes.
19  Q   Was it prior to a meeting that you attended with Mr.

20   Martens and Mr. Smith?
21       MS. ROBERTS: Objection, leading.
22       JUDGE ROSAS: Do we need this?  Are you going to be posing

23   this on the merits --
24       MS. ROBERTS: Pardon me?
25       JUDGE ROSAS: -- as to its receipt?
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 1       MS. ROBERTS: I'm sorry.
 2       JUDGE ROSAS: Are you going to be disputing the receipt of

 3   this letter by employees?
 4       MS. ROBERTS: I believe it's already into evidence.

 5       JUDGE ROSAS: Yeah.  But just because something is in

 6   evidence doesn't mean that somebody doesn't have a right to

 7   oppose it.  I just want to see if I have a basis to cut counsel

 8   off from cumulative testimony regarding this document.  I know

 9   there has been some opposition.  I don't know if it's a matter

10   of just routine objections or is it something that's really in

11   contention.
12       MS. ROBERTS: I'm opposing the leading as well as --

13       JUDGE ROSAS: No, I'm talking about the letter and its

14   receipt by employees.
15       MS. ROBERTS: To the extent that it was identified by an

16   employee, it's been admitted into evidence, I have no

17   additional objection to it being already admitted.
18       JUDGE ROSAS: Is this really in contention that it's being

19   received?
20       MR. MANZOLILLO: By this witness?
21       JUDGE ROSAS: By the General Counsel and the Charging

22   Party, do you think?
23       MR. POWELL: We don't know, Your Honor.  I mean we don't

24   know what -- we don't know, Your Honor.  I think counsel for

25   General Counsel's last response was limited to a particular
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 1  A   Yes.
 2  Q   You didn't sign an authorization card, correct?
 3  A   Correct.
 4  Q   You were pretty clear that you had no interest in signing

 5   such a card?
 6  A   Correct.
 7  Q   You testified about an occasion in which you brought some

 8   literature to Mr. Jason Bro.  Do you recall that testimony?

 9  A   Yes.
10  Q   When did that occur?
11  A   I don't really know the exact date.  It was before the

12   election.
13  Q   Do you recall the month?
14  A   I would be guessing at best.  I know the shift we work, we

15   work days one week, nights the next.  I was on days.  So, if I

16   had a shift calendar, I could narrow it down for you, but I

17   would still be guessing.
18  Q   You testified about numerous conversations that you did

19   not (sic) have with separate management personnel.  I think

20   Dick Delaney was one, Joe Vanella, Jason Bro, and what was the

21   other gentleman?
22  A   David Hotfelder.
23  Q   Do you know whether or not the remaining 598 unit

24   employees had conversations with these individuals?

25       MR. LARKIN: Objection.
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 1       JUDGE ROSAS: Sustained.
 2       BY MS. ROBERTS: 
 3  Q   Do you know whether or not -- let's go one by one, Mr. Bro

 4   had conversations with employees about the unit?
 5       MR. LARKIN: Objection.
 6       JUDGE ROSAS: I'm sorry.  Whether Mr. Bro had a

 7   conversation with whom?
 8       MS. ROBERTS: Other employees about the union.

 9       JUDGE ROSAS: If you were present when he had such

10   conversation.
11       THE WITNESS: No, I was not.
12       BY MS. ROBERTS: 
13  Q   Do you know whether or not Mr. Hotfelder had conversations

14   with employees about the union?
15  A   No, I do not.
16  Q   Do you know whether or not Mr. Joe Vanella had

17   conversations with other employees about the union?

18  A   No, I do not.
19  Q   And what about Mr. Delaney?
20  A   No, I do not.
21  Q   You testified about a conversation you had with Mr. Abare

22   regarding -- well, you testified about two conversations.

23   Directing your attention to the first, when did that occur, the

24   first conversation?
25  A   You're referring to the conversation when he lost his
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 1   leadership?  I think that was the first conversation they asked

 2   me about.
 3  Q   That conversation occurred after he was demoted?

 4  A   Yes.
 5  Q   From EMS and the fire captain position?
 6  A   Correct.
 7  Q   And if he's no longer in those positions, isn't it
 8   possible that he not be allowed to assist anyone?
 9       MR. LARKIN: Objection.
10       JUDGE ROSAS: If he knows.  Overruled.
11       THE WITNESS: I do not know that question --

12   identification whether he could or not.
13       BY MS. ROBERTS: 
14  Q   So it's possible.
15       MR. LARKIN: Objection.
16       JUDGE ROSAS: Asked and answered.
17       BY MS. ROBERTS: 
18  Q   You testified about another conversation which I believe

19   the first would have been January 10th.
20  A   Chronologically, yes.
21  Q   So the one you just testified about his demotion, that was

22   the second conversation, is that correct?
23  A   Yes.
24  Q   So focusing your attention to the January 10th
25   conversation, where did that occur?
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 1  A   In the cold mill.
 2  Q   Was anyone else present?
 3  A   No.
 4  Q   Mr. White, focusing your attention I guess to the period

 5   in which the union organizing campaign was going on which you

 6   previously testified about, did you observe any slide shows by

 7   the crew leaders?
 8       MR. LARKIN: Objection, beyond the scope of direct.

 9       JUDGE ROSAS: When you say crew leaders, who are you

10   referring to?
11       MS. ROBERTS: I believe Mr. White, as well as comparable

12   people in his position would be who I'm referring to generally.

13       JUDGE ROSAS: Repeat the question.
14       MS. ROBERTS: You testified how -- withdrawn.

15       BY MS. ROBERTS: 
16  Q   You testified that regarding several management personnel

17   that they never tried to dissuade you in any way from

18   unionizing.  Do you recall that?
19  A   Yes.
20  Q   During the organizing campaign, were you present during

21   certain slide shows of management, that management showed

22   regarding unionizing, do you recall?
23       MR. LARKIN: Objection, foundation, beyond the scope of

24   direct.
25       JUDGE ROSAS: I think I know where counsel is going.  If
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 1   not, I'll sustain the objection.  Overruled.  Go ahead, you can

 2   answer.
 3       THE WITNESS: Slide shows, no, I'm not --
 4       MS. ROBERTS: I'm going to show the witness Respondent's

 5   Exhibit 243.
 6       JUDGE ROSAS: 293?
 7       MS. ROBERTS: 43, 243.
 8       BY MS. ROBERTS: 
 9  Q   Have you ever seen that slide or any slide similar to it?

10  A   I can't say with any certainty this particular one, but it

11   looks familiar with some slides that I did see, that I saw

12   online, not that the company showed me, that I saw.
13  Q   Where did you see them?
14  A   Online.
15  Q   Similar slides to the one before you, General Counsel --

16  A   Correct.
17  Q   And did you ever seen any in the context of meeting with

18   members of management?
19  A   No.
20  Q   Mr. White, take a flip through 243.  It looks like a three

21   page document, so if you could look through those.  Do you

22   recall seeing the remainder of that document?
23  A   I don't really -- I can't say, yes, with certainty that I

24   saw all these documents just like you've handed them to me on

25   one, two of them, all three of them.  They look familiar.
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 1  Q   Do you recognize just the fact phrasing in that particular

 2   document?
 3  A   The what?
 4  Q   Just the facts segment in the top upper left corner of the

 5   document?
 6  A   Basically, the title?
 7  Q   Yes.
 8  A   Yes.
 9  Q   Have you seen that before?
10  A   That looks familiar.
11  Q   Now, Mr. White, I've placed before you Respondent's

12   Exhibit 77, which is a multiple page document.  Can you take a

13   moment and look through that and let me know if you recognize

14   it or not?  Do you recognize Respondent's Exhibit 77?

15  A   Yes.
16  Q   Mr. White, you testified that you met with Respondent

17   prior to testifying here today.  How many times did you --

18       MR. LARKIN: Object to the form of the question.

19       JUDGE ROSAS: How many times, you object?

20       MR. LARKIN: No.  Met with the Respondent?

21       MS. ROBERTS: Respondent's counsel.
22       JUDGE ROSAS: Go ahead, you can answer.  Respondent's

23   counsel.
24       THE WITNESS: Three times.
25       BY MS. ROBERTS: 
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 1  Q   Mr. White, focusing your attention on Respondent's

 2   Exhibit 293 in front of you, did you sign and date that

 3   document on 3 occasions?
 4  A   Yes.
 5  Q   And on each occasion, you had to elect whether or not you

 6   voluntarily wanted to meet with Respondent's counsel, is that

 7   right?
 8  A   Correct.
 9  Q   And so in the event that you chose not to, you would have

10   to mark off no, and then give that back to Respondent's counsel

11   as a record of not wanting to cooperate?
12  A   That's the way I interpret it, yes.
13       MS. ROBERTS: I have no further questions.
14       CROSS-EXAMINATION
15       BY MR. MANZOLILLO: 
16  Q   Mr. White, my name is Mr. Manzolillo.  You referred to the

17   conversation you had with Mr. Abare after his demotion.  Do you

18   recall was Ann Smith present for that conversation?
19  A   I can't hear you.
20  Q   Do you recall whether Ann Smith was present during that

21   conversation?
22  A   Yes.
23  Q   She was present?
24  A   Yes.
25  Q   And how about Michelle Johnson?
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 1  A   Yes.
 2  Q   And how about Jim Wheeler?
 3  A   Yes.
 4  Q   Isn't it true that Mr. Abare was laughing and joking

 5   during that conversation and exchange?
 6  A   I don't recall that.  I can't say with any certainty.
 7   Probably, when I heard that, I mean that's all I heard.

 8   Whether or not it was intended as a joke, I took it as an

 9   insult.
10  Q   So you're not aware whether there was laughing or joking.

11  A   Correct.
12       MR. MANZOLILLO: That's it.  Thank you.
13       JUDGE ROSAS: Any redirect?
14       MR. LARKIN: No, Your Honor, just some proffered material.

15       JUDGE ROSAS: Sir, you are excused at this point.  Please

16   wait outside for a minute until counsel gives you further

17   instructions.  Do not discuss your testimony with anyone until

18   you are advised by counsel that the record in the case is

19   closed.  Thank you very much.
20   (Witness excused.)
21       JUDGE ROSAS: Go ahead.
22       MR. LARKIN: Your Honor, based on your previous ruling, we

23   believe the following testimony, although relevant, would be

24   excluded.  So Mr. White would have testified that, well, he did

25   testify that he worked in a unionized facility for 12 years
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 1   prior to coming to Novelis.  If permitted, he would have

 2   testified that during -- the union at that facility was the

 3   IAM.  That during his employment at his prior employer, there

 4   were three collective bargaining contract negotiations.  All

 5   three times, the membership voted down the contract, but they

 6   never went on strike.
 7   Mr. White's exception was that the union had no leverage

 8   in collective bargaining negotiations and this led him to

 9   conclude that the union didn't help him with his employment,

10   his prior employer.  He would have testified that during the

11   campaign at Novelis, Oswego, he shared that experience with

12   several dozen of his co-workers.
13   Mr. White, with regard to Mr. Abare, Mr. White would have

14   testified to a separate conversation with Mr. Abare in late

15   January that occurred where Mr. White asked Mr. Abare how he

16   was doing and he, Mr. Abare, responded that he had a good week.

17   And when Mr. White asked why, Abare pulled some money out of

18   his pocket and said I have cost the company a shit ton of this,

19   waving his money, and they have not even begun to pay yet.  Mr.

20   White's reaction was that this was the person who was going to

21   be one of the leadership roles of any eventual union, that it

22   confirmed his thinking that he wanted no part of it.
23   He was told by a friend who had been a friend of his for

24   35 years, who also works at the Novelis, Oswego plant, that Mr.

25   White had "fucked" his friend.  And when he asked his friend,

Page 1989

 1   when Mr. White asked what that meant, his friend said that he

 2   was stupid and foolish in supporting the company.  Mr. White

 3   believes that unprofessional behavior like this cost the union

 4   many votes in the election and that it would have cost them

 5   his, had he been inclined to support the union.

 6   Mr. White does not think it would be fair if the company

 7   was ordered to bargain with the union.  He believes the company

 8   was fair and balanced in its campaign, that the union was

 9   unprofessional, aggressive, and intimidating.  And he believes

10   that those acts and not any acts of the company caused the

11   union to lose a lot of support during the campaign.

12   We believe the evidence is important context.  It goes to

13   the question of causation and to what the appropriate remedy

14   would be in the case.
15       JUDGE ROSAS: Is there an objection to such testimony?

16       MS. ROBERTS: Yes, Your Honor.
17       JUDGE ROSAS: The objection is sustained for the reasons

18   previously stated.
19   All right, let's go off the record.
20   (Whereupon, at 1:16 p.m., a luncheon recess was taken.)

21   

Page 1990

 1       A F T E R N O O N   S E S S I O N
 2       (Time Noted:  2:00 p.m.)
 3       JUDGE ROSAS: Back on the record.
 4   Next witness.
 5       MR. POWELL: The Respondent calls Brian Thomas.

 6       JUDGE ROSAS: Off the record.
 7   (Pause off the record.)
 8       JUDGE ROSAS: Back on the record.
 9   Sir, please raise your right hand.
10   (Whereupon,
11       BRIAN THOMAS,
12   was called as a witness by and on behalf of the Respondent and,

13   after having been duly sworn, was examined and testified as

14   follows:)
15       JUDGE ROSAS: Please state and spell your name and provide

16   us with your address.
17       THE WITNESS: My name is Brian, B-R-I-A-N, Thomas,

18   T-H-O-M-A-S.  I reside at 6671 E. Sorrell, S-O-R-R-E-L-L, Hill

19   Road, Warners, New York, 13164.
20       DIRECT EXAMINATION
21       BY MR. POWELL: 
22  Q   Mr. Thomas, are you here pursuant to subpoena?

23  A   Yes.
24  Q   Prior to coming to testify, today, did you meet with the

25   company's attorneys?

Page 1991

 1  A   Yes.
 2  Q   When you met with the company's attorneys, were you

 3   provided with a witness statement of your rights about whether

 4   or not you had the option to meet or not meet with the

 5   company's attorneys?
 6  A   Yes, I did.
 7  Q   Sitting in front of you, there should be an Exhibit 293,

 8   Respondent's Exhibit 293.  Do you see that document?

 9  A   Yes.
10  Q   Can you identify that document, please?
11  A   Yes.  The one I was given by the attorney, at the time.

12  Q   When you met with the company's attorney, did you elect to

13   speak with the company's lawyers?
14  A   Yes, I did.
15  Q   Did you have the opportunity to read and review the

16   content of Exhibit 293 before continuing to meet with them,

17   before meeting with the company's attorney?
18  A   Yes.
19  Q   Where are you currently employed?
20  A   Novelis.
21  Q   How long have you been employed with Novelis?

22  A   About two and a half years.
23  Q   What department?
24  A   Engineering maintenance.
25  Q   And what shift do you work?
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 1  Q   Did you tell Mr. Quinn anything else about that
 2   conversation in terms of whether anyone else was present or

 3   anything else?
 4       MR. MANZOLILLO: Objection to relevance, Your Honor.

 5       MS. LESLIE: And leading.
 6       JUDGE ROSAS: Can you give me in three or four words or

 7   less?
 8       BY MR. POWELL: 
 9  Q   Did you say anything else to Mr. Quinn during that

10   conversation?
11  A   I told him Mark Caltabiano was standing behind me the

12   whole time.
13  Q   After that conversation, telephone conversation that you

14   just testified to with Mr. Quinn, did you have any further

15   conversations with Mr. Quinn about that subject?
16  A   No.
17  Q   Mr. Thomas, do you have a Respondent's Exhibit 70 in front

18   of you?
19  A   I don't see 70.
20   (Pause.)
21       BY MR. POWELL: 
22  Q   Mr. Thomas, let me show you what's been previously

23   admitted into evidence as Respondent's Exhibit 70.  Have you

24   seen that document before?
25  A   Yeah, I think I have, yeah.

Page 2001

 1  Q   Do you recall when?
 2  A   Probably sometime during the election campaign.

 3       MR. MANZOLILLO: Motion to strike.
 4       JUDGE ROSAS: Strike what?
 5       MR. MANZOLILLO: Probably.
 6       JUDGE ROSAS: Sustained.
 7       BY MR. POWELL: 
 8  Q   Do you recall whether or not you received or saw this

 9   document prior to the union election?
10  A   Yes.
11  Q   Do you recall any of the -- when you received it from who

12   -- do you recall from whom you received it or where you saw the

13   document?
14  A   Either mailed to me or emailed to me.
15       MR. MANZOLILLO: Motion to strike that answer.

16       JUDGE ROSAS: It's one or the other.  I'll take it.  You

17   can pursue it.
18   (Respondent's R-49 identified.)
19       BY MR. POWELL: 
20  Q   Mr. Thomas, let me show you what has been marked as

21   Respondent's Exhibit 49.  Have you seen this document before?

22  A   Yes.
23  Q   Do you recall when you received this document?

24  A   Before the election.
25  Q   Where did you receive this document?

Page 2002

 1  A   It was either mailed or emailed to me.  I can't remember

 2   which one.  I know I got this one.
 3  Q   The document is dated at the top, January 16, 2014.  Is it

 4   your recollection that you would have received it at or shortly

 5   after January 16, 2014?
 6  A   Yes.
 7  Q   Did you read the document at the time you received it?

 8  A   Yeah.
 9       MR. POWELL: I move for admission of Respondent's

10   Exhibit 49.
11       MS. LESLIE: I just have a question.
12       VOIR DIRE EXAMINATION
13       BY MS. LESLIE: 
14  Q   You're not sure if this was mailed or emailed to you,

15   you're not sure?
16  A   I would like to say it was probably mailed to my house,

17   most likely mailed, to the best of my knowledge.
18  Q   When you got it, did it have the circles on it?
19       MR. POWELL: I'll stipulate that it did not, Your Honor.

20   That's a copy of a three-hole punch that was made in our

21   copying of the document.
22       BY MS. LESLIE: 
23  Q   There is also, in the first, second, third paragraph,

24   there is a line.  Do you recall whether that line was there?

25  A   I do not recall.

Page 2003

 1       MR. POWELL: And I'll also stipulate to the record that

 2   that's a copy issue that we had in copying of the document and

 3   it would not have been on the document in its original form.

 4       MS. LESLIE: I don't have any other questions.

 5       JUDGE ROSAS: Any objections?
 6       MS. LESLIE: No.
 7       JUDGE ROSAS: Respondent's 49 is received.

 8   (Respondent's R-49 received.)
 9       CONTINUED DIRECT EXAMINATION
10       BY MR. POWELL: 
11  Q   Now, Mr. Thomas, you should have in front of you a stack

12   of documents that say Respondent's Exhibit 47.  It'll have 47-1

13   on the first page of the document, on the bottom.  If you can

14   get that document?  Now directing your attention -- take a

15   moment to read through Exhibit 47 and let me know when you've

16   had an opportunity to review that document.  Have you had an

17   opportunity to read the document?
18  A   Yeah.
19  Q   Have you ever seen that document before?
20  A   Yes.
21  Q   Do you recall when you received that document?

22  A   Probably, around February.
23  Q   Do you recall receiving that document before the union

24   election?
25  A   Yeah, I think so, yeah.
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 1  Q   Did you read the document at the time you received it?

 2  A   Yeah.
 3  Q   Do you recall by what means you received the document?

 4  A   By mail.  I'm pretty sure this one came by mail.
 5  Q   By mail to your home?
 6  A   Yeah.
 7  Q   During the course of the union campaign, did your managers

 8   have any conversations or meetings with you about the decision

 9   that employees had to make about whether or not to vote for the

10   union?
11  A   Yeah, we had a meeting, company meeting, yes.  I think

12   that's what you're talking about, right, company meeting?

13  Q   Did you go to meetings with your supervisors, small group

14   meetings?
15  A   No.
16  Q   Did you have any meetings -- let me ask you this question,

17   during the time of the union campaign, what information or

18   communications did the company provide to you about your

19   decision whether or not to vote for the union?
20  A   It pretty much said do what you think is best for you and

21   your family, is what I was told.
22  Q   Did the company provide you any information about -- well,

23   did anyone from the company, anyone in company management, ever

24   make a statement to the effect that the plant could or would

25   close if the union gets voted in?

Page 2005

 1       MS. LESLIE: Objection.
 2       JUDGE ROSAS: What's the basis?
 3       MS. LESLIE: Leading, lack of foundation as to who --

 4       JUDGE ROSAS: I'm going to sustain it also, if you could

 5   clarify who, when you're referring to company, who you're

 6   referring to.
 7       BY MR. POWELL: 
 8  Q   In my questions, I'm going to refer to your supervisors.

 9   And when I refer to your supervisors or managers, I'm going to

10   be referring to, I think you said Mr. Pelton.
11  A   I understand.
12  Q   And also his boss, who I believe you testified at the time

13   was Ernie Tresidder, is that correct?
14  A   Yeah.
15  Q   So when I asked you did your managers, I'm referring to

16   Mr. Pelton and Mr. Tresidder during the time of the union

17   campaign.  Is that clear?
18  A   Yes.
19  Q   At any point in time during the union campaign and prior

20   to the election, did your managers ever make any statement to

21   the effect that the company would or could close the plant if

22   the union was voted in?
23  A   Absolutely not, no.
24  Q   Did your managers ever make any statement to the effect

25   that your wages or benefits would be reduced or would go down

Page 2006

 1   if the union was voted in?
 2       MS. LESLIE: Objection, leading.
 3       MR. MANZOLILLO: Also, objection, foundation.

 4       JUDGE ROSAS: I'm going to overrule.  You can answer.

 5       THE WITNESS: No.
 6       BY MR. POWELL: 
 7  Q   Did your managers ever make a statement to the effect that

 8   the company would have to lay employees off, that there would

 9   be a loss of jobs if the union was voted in?
10  A   No.
11       MS. LESLIE: Same objection.
12       JUDGE ROSAS: Overruled.
13       BY MR. POWELL: 
14  Q   Are you aware whether the company maintained an internet

15   site relating to the union campaign?  A website?
16  A   I recall hearing about that, yeah.
17  Q   Did you ever visit that website?
18  A   No, I did not.
19  Q   Did you ever receive any information --
20       MS. LESLIE: Objection, leading.
21       JUDGE ROSAS: Finish the question.
22       MR. POWELL: He had said that he remembered hearing about

23   it.
24       JUDGE ROSAS: Right.
25       BY MR. POWELL: 

Page 2007

 1  Q   You testified a moment ago that you remembered hearing

 2   about the company website.  Where did you hear about that from?

 3  A   It was probably sent to me in an email.
 4       MR. MANZOLILLO: Motion to strike that as false.

 5       JUDGE ROSAS: Sir, let me just ask you, because it may

 6   just be a matter of, you know, how we like to express ourselves

 7   sometimes.  I need you to testify based upon what you recall.

 8   If you're not sure, say that.  If you're saying -- if you

 9   intend to say that something is what you recall it to be, then

10   you've got to keep words like probably out of there.  Okay?

11       THE WITNESS: Yep, all right.
12       JUDGE ROSAS: Because then otherwise we get into a big

13   fight over what probably means.  Everybody wants to make sure

14   that the record accurately reflects what you recall.  All

15   right?  Okay, go ahead.
16       BY MR. POWELL: 
17  Q   Do you recall where you heard about the company

18   establishing a website on union issues?
19  A   Do not recall.
20       MR. POWELL: Your Honor, subject to some information I may

21   proffer, I don't have any further questions, at this time.

22       JUDGE ROSAS: Cross?
23       MS. LESLIE: Could I have a minute?
24       JUDGE ROSAS: Off the record.
25   (Pause off the record.)
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 1       CROSS-EXAMINATION
 2       BY MS. LESLIE: 
 3  Q   Hi.  Good afternoon.  My name is Linda Leslie.  I'm an

 4   attorney for the government, the National Labor Relations

 5   Board.  And I just have a couple of questions really.  Now you

 6   did not, in fact, sign a union authorization card, is that

 7   correct?
 8  A   Yes.
 9  Q   That you did not sign?
10  A   I did not sign.
11  Q   And you did not pass out any union authorization cards,

12   either, correct?
13  A   No.
14       MS. LESLIE: I have no other questions, Your Honor.

15       MR. MANZOLILLO: No, Your Honor.
16       JUDGE ROSAS: All right, I don't think there is any

17   follow-up, sir.  I believe your testimony is concluded subject

18   to further instruction by counsel.  I'm going to ask you to

19   step outside.  I'm going to request that you do not return,

20   that you keep your testimony to yourself and not discuss it

21   with anyone until you are advised by counsel that the record in

22   the case is closed.  Okay, thank you very much.  I appreciate

23   it.
24   (Witness excused.)
25       JUDGE ROSAS: Did you have anything you wanted to put on
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 1   the record?
 2       MR. POWELL: Yeah, Your Honor, if I could just have one

 3   minute?
 4       JUDGE ROSAS: Sure.
 5       MR. POWELL: I'll just go through my notes to see if there

 6   is anything that I need to add.
 7   (Pause.)
 8       MR. POWELL: Just a couple of comments, Your Honor.

 9   Understanding, I believe, that your prior rulings of excluding

10   such testimony, if permitted to testify, Mr. Thomas would have

11   testified that at no point in time during the course of the

12   union campaign or during the 25th hour speeches did he feel as

13   though there were any threats of job loss or plant closure

14   connected to the issue of unionization.  And that he believes

15   that the election that was conducted was a fair election and

16   everybody had the opportunity to cast their true feelings in

17   that course of that election.
18       JUDGE ROSAS: Is there an objection to such a proffer?

19       MR. MANZOLILLO: Yes, Your Honor.
20       MS. LESLIE: Yes.
21       JUDGE ROSAS: The objection is sustained.
22   All right, next witness.
23       MR. POWELL: Maybe we can allow Mr. Quinn back in the

24   room, at this juncture?
25       JUDGE ROSAS: It's your call.

Page 2010

 1       MR. POWELL: I think we can.
 2       MR. LARKIN: Mike Somers.
 3       JUDGE ROSAS: Good afternoon, sir.  Please raise your

 4   right hand.
 5   (Whereupon,
 6       MICHAEL W. SOMERS,
 7   was called as a witness by and on behalf of the Respondent and,

 8   after having been duly sworn, was examined and testified as

 9   follows:)
10       JUDGE ROSAS: Please state and spell your name, and state

11   your address.
12       THE WITNESS: My name is Michael W. Somers, M-I-C-H-A-E-L,

13   W, S-O-M-E-R-S.  I live at 386 County Route 7 Hannibal, New

14   York, 13074.
15       DIRECT EXAMINATION
16       BY MR. LARKIN: 
17  Q   Good afternoon.  Mr. Somers, where are you employed?

18  A   Novelis.
19  Q   Where in the Novelis company are you employed?

20  A   I work in the engineering and maintenance department.

21  Q   Any particular plant?
22  A   At the sewer plant.
23  Q   Is that Oswego, New York.
24  A   Oswego, New York.
25  Q   How long have you been employed by Novelis?

Page 2011

 1  A   Thirty years, it was thirty years in July.
 2  Q   And have all of those 30 years been at the Oswego plant?

 3  A   Yes.
 4  Q   I think you just said you work in the central maintenance

 5   department?
 6  A   Correct.
 7  Q   How long have you worked in central maintenance?

 8  A   Twenty two years.
 9  Q   Are you assigned to a particular part of the central

10   maintenance department?
11  A   Yes, I'm the crew leader in the machine shop.
12  Q   Can you just describe briefly what is the machine shop?

13  A   The machine shop repairs and makes parts for the plant.

14   As there's a breakdown, we fix different parts as they come

15   out.
16  Q   So in your duties as crew leader at a machine shop, do you

17   perform your work in the machine shop or do you perform your

18   work in other areas of the plant?
19  A   Primarily, I work right in the shop.  We don't leave the

20   building very often.
21  Q   Do you, I don't know if the word customer is the right

22   word or not, but did you provide maintenance services just for

23   the maintenance department or for other departments in the

24   plant?
25  A   No, actually, it's the whole plant.  Very little is
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 1   actually done for our building.  We do parts for re-melt,

 2   recycle, hot and cold mill, scalpers (ph.), end cash.
 3  Q   So part of your work, how often are you at these other

 4   areas of the plant?
 5  A   Out on the floor in those areas?
 6  Q   Yes.
 7  A   Probably, less than five percent of the time.
 8  Q   Now you said that you are the crew leader of the machine

 9   shop.  Were you a crew leader in the machine shop during

10   January and February of 2014?
11  A   Yes.
12  Q   Do you have an associate leader?
13  A   Yes, I do.
14  Q   Who is that?
15  A   Tim O'Hara.
16  Q   Tim O'Hara?
17  A   Tim O'Hara.
18  Q   Was Mr. O'Hara your associate leader in January and

19   February of 2014?
20  A   Yes.
21  Q   Based on your work experience, is Mr. O'Hara your manager?

22  A   He is my associate leader.  He is who I report directly

23   to, yes.
24  Q   Does the central maintenance department have a
25   manufacturing unit manager, a head of the department?

Page 2013

 1  A   Yes, we do.
 2  Q   Who is that?
 3  A   At the present time, it's Steve Schrecengost is the

 4   interim, but at the time it was Ernie Tresidder.
 5  Q   So during January and February 2014, Ernie Tresidder was

 6   the manufacturing unit manager?
 7  A   Yes.
 8  Q   Now earlier, Mr. Somers, you mentioned that you

 9   occasionally do work for the cash line.  What is the cash line?

10  A   The cash line is a line that we run metal and it's a line

11   that actually is for automotive body parts.
12  Q   Can you briefly describe what exactly it is and what it

13   does?
14  A   The line rolls metal, stretches it, and tempers it in a

15   way that it meets, strengthens the properties of the metal so

16   when they stamp it out, it forms correctly and the way it's

17   supposed to for Ford.
18  Q   How many cash lines are in operation at the Oswego plant?

19  A   There's two lines presently running.
20  Q   How long have those lines been running?
21  A   I'm not too sure the exact time, but I think it's the

22   first line ran for almost a year and a half, I think it was.

23   And then the other one has been just starting full production

24   recently.
25  Q   So the first cash line began operating a year and a half

Page 2014

 1   ago?
 2  A   I think that's about how long it has been.
 3  Q   Approximately?
 4  A   Approximately, yes.
 5  Q   And the second cash line began operating this year?

 6  A   Yes.
 7  Q   Did the company place or locate those cash lines in an

 8   existing building in the plant?
 9       MS. ROBERTS: I'm going to object to the leading.

10       JUDGE ROSAS: We've already been down this path, no big

11   surprise here.  At a certain point, we're going to get
12   cumulative.  But I'll permit it at this point.  Go ahead, you

13   can answer.
14       THE WITNESS: The question?
15       BY MR. LARKIN: 
16  Q   Sure.  Did the company locate the cash line 1 and cash

17   line 2 in an already existing portion of the plant?
18  A   No, they did not.
19  Q   Where did they put those lines?
20  A   They put them on the end of our cold mill building and

21   assembled that there.
22  Q   Do you know approximately what the dimensions of the cash

23   building is?
24  A   Not exactly.
25  Q   Do you know what customers are serviced in the cash line?

Page 2015

 1  A   Right now for sure that I know is Ford Motor Company.

 2  Q   And what exactly is the company doing with Ford?

 3  A   We are making aluminum for the bodies of the F150 truck.

 4  Q   And prior to the building of these cash lines, has the

 5   company ever produced aluminum products for automotive

 6   customers out of the Oswego plant?
 7  A   I'm not sure.
 8  Q   Do you know how much money the company has invested in the

 9   addition of the cash lines?
10  A   Yes, $425 million.
11  Q   Do you know whether the company is building any additional

12   cash lines?
13  A   Cash Line 3-H (ph.), presently the building is being

14   erected right now.
15  Q   During January and February of 2014, did you happen to

16   observe construction of the second and third cash line?

17  A   Yes, we did, because we made a lot of parts for them in

18   our shop.
19  Q   So construction of those buildings was going on during

20   January and February of 2014?
21  A   Yes.
22  Q   Did you ever observe or to your knowledge did the company

23   ever stop construction of those lines during that time?

24  A   Not that I'm aware of.
25  Q   Now you testified earlier, Mr. Somers, that your associate
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 1   leader in January or February of 2014 was Tim O'Hara and your

 2   manufacturing unit manager at that time was Ernie Tresidder,

 3   correct?
 4  A   Yes.
 5  Q   So I'm going to ask you a couple of questions that will

 6   refer to your managers.  And when I use the term managers, I am

 7   referring to Mr. O'Hara and Mr. Tresidder.  Is that clear?

 8  A   Yes, sir.
 9  Q   During the time of the union campaign, did your managers

10   hold group meetings to discuss information about the campaign?

11  A   Yes.
12  Q   Do you recall approximately how often they would have

13   meetings of that type?
14  A   I can really only recall two.
15  Q   Do you recall where those meetings took place?
16  A   One was in our main cafeteria and then one was he had a

17   meeting with our group, our machine shop.
18  Q   Do you recall when those meetings were?
19  A   Not exactly the dates, no.
20  Q   Do you recall -- sorry, during those meetings, did your

21   managers talk with you about the prospect of unionization?

22  A   Yes, we did discuss that mostly because we had questions.

23  Q   Do you recall what was discussed about that subject?

24  A   Yes.  We were asked to find out the facts, know the facts,

25   and then base your decisions that way.

Page 2017

 1  Q   Did your managers ever tell you how you should vote on way

 2   or the other?
 3  A   No.
 4  Q   Did your managers ever discuss the subject of collective

 5   bargaining with you and how that works?
 6  A   Yes.
 7  Q   What was discussed about collective bargaining?

 8  A   I guess the summary of it, to me, was it could stay the

 9   same, it could get better, or it could be worse.
10  Q   When you say it, what do you mean by it?
11  A   The unionization of the company.
12  Q   And so what could get better, and what could get worse,

13   and what could stay the same?
14  A   Wages, benefits.
15  Q   Okay.  You should have a stack of documents in front of

16   you.  Would you flip through that stack and tell us if there is

17   a copy of Respondent's Exhibit 70 in that pile?  It's a

18   one-page document.  If not, we'll give you a copy.
19  A   I'm not sure which one it is.  I'm not sure which one I'm

20   looking at.
21   (Pause.)
22       THE WITNESS: Sorry, I see it now, right there.

23       BY MR. LARKIN: 
24  Q   Mr. Somers, do you recognize what's been marked

25   Respondent's Exhibit 70?  Have you seen that before?
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 1  A   Yes.
 2  Q   Can you tell us where you've seen it?
 3  A   It was on a PowerPoint.
 4  Q   Is this a PowerPoint your managers provided to you?

 5  A   Yes.
 6  Q   Mr. Somers, if you flip through that stack there should

 7   also be a copy of a multi-page document, Respondent's Exhibit

 8   77.  If it's not up there, we'll give you a copy.
 9  A   Thank you.
10  Q   Take a moment and just flip through Exhibit 77.  Have you

11   looked through it?
12  A   Yes, I have.
13  Q   Do you recognize Exhibit 77?
14  A   Yes, I do.
15  Q   Can you tell us what it is?
16  A   It is a PowerPoint presentation presented to the
17   employees.
18  Q   Who presented that to you?
19  A   I believe it was Ernie Tresidder.
20  Q   Your manufacturing manager?
21  A   Yes, sir.
22  Q   During the meetings that you described, did your managers

23   ever tell you that the Oswego plant would close if the union

24   was voted in?
25  A   No, sir.

Page 2019

 1  Q   Did they ever tell you that you would all lose your jobs

 2   if the union was voted in?
 3  A   No, sir.
 4       MS. ROBERTS: Objection, leading.
 5       JUDGE ROSAS: Overruled.
 6       BY MR. LARKIN: 
 7  Q   Did they ever tell you that you all definitely have a

 8   decrease in pay and benefits --
 9       MS. ROBERTS: Same objection.
10       MR. LARKIN: -- if the union was voted in?
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: No, sir.
13       BY MR. LARKIN: 
14  Q   Did your managers ever address the wearing of stickers and

15   buttons on company hardhats or uniforms during the campaign?

16  A   Repeat that again?
17  Q   Did either of your managers, and again we're talking about

18   your two managers, ever address the subject of wearing stickers

19   on hardhats during the campaign?
20  A   Yes.
21  Q   Do you recall who addressed that subject?
22  A   Ernie Tresidder.
23  Q   Do you recall what he had to say on that subject?

24  A   We were told that we could not wear anything on our hats

25   or our uniforms.
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 1  Q   And when you say anything what are you referring to?

 2  A   Stickers, anti-union stickers.
 3  Q   Anti-union?
 4  A   Yes.
 5  Q   Did you ever observe either of your managers remove union

 6   literature?  And when I say union literature, I'm referring to

 7   literature that is in support of the union and literature that

 8   is not in support of the union, so pro-union and anti-union.

 9   Did you ever observe either of your managers removing union

10   literature from a break room or a cafeteria?
11  A   No, I did not.
12  Q   Mr. Somers, are you familiar with the term pulpits (ph.)?

13  A   Yes.
14  Q   What are pulpits?
15  A   They are work centers for the mills and finishing lines.

16  Q   Where are they located?
17  A   They were in the cold mill, in the hot mill, and there's

18   actually what they would call pulpits over in the re-melt

19   receiving.
20  Q   And so what work is performed in pulpits?
21  A   Running controls for melters, the 72-inch mill, 88-inch

22   mill, running the lines, all the control panels are in there.

23  Q   When you say control panels, what do you mean?

24  A   They're the panels that control the line, whether they

25   speed it up, slow it down, how the actual line is performing

Page 2021

 1   and they adjust it as such in the pulpit.
 2  Q   So can you turn on a line and turn off a line from the

 3   control room?
 4  A   I believe so.
 5  Q   Have you ever --
 6       MR. MANZOLILLO: Move to strike that response.

 7       JUDGE ROSAS: Overruled.
 8       BY MR. LARKIN: 
 9  Q   Have you ever heard of pulpits referred to as
10   "pulpit/break rooms"?
11  A   No.
12  Q   Mr. Somers, did you attend a meeting in which the

13   company's CEO and plant manager, Chris Smith, addressed Novelis

14   employees shortly before the union vote?
15  A   Yes.
16  Q   Do you recall receiving correspondence from the CEO, Mr.

17   Martens, before that meeting?
18  A   Yes.
19  Q   Can you look through that stack there and take a look and

20   see if you have a copy of Respondent's Exhibit 47 in that

21   stack?  Do you have it there with you?
22  A   Yes, I do.
23  Q   Do you recognize Exhibit 47?
24  A   Yes.
25  Q   And can you tell us what it is?

Page 2022

 1  A   This is a letter we received just stating the facts of our

 2   company and what we're doing, and what we're headed for, and

 3   hopefully improve the business, and the actual -- just some of

 4   the things, a review of what we're getting or not getting.

 5  Q   Did you receive a copy of Exhibit 47 before the union

 6   vote?
 7  A   Yes.
 8  Q   Where did you receive it?
 9  A   At home.
10  Q   Do you recall whether you received it prior to the meeting

11   you attended with CEO Martens?
12  A   I don't -- I can't remember.
13  Q   Did you review the content of this letter from Mr.

14   Martens, Exhibit 47, when you received it at home?
15  A   Yes, I did.
16  Q   Can you flip through the stack there, Exhibit 54?

17  A   Yes.
18  Q   You have that there, sir?
19  A   Yes.
20  Q   Can you take a look at that Exhibit 54, Respondent's

21   Exhibit 54?
22  A   Yes.
23  Q   Do you recognize Respondent's Exhibit 54?
24  A   Yes.
25  Q   And what is that?

Page 2023

 1  A   This was a letter from Chris Smith, I believe, the plant

 2   manager, denying or feeling that he did not imply any threats

 3   to us.
 4  Q   Is it a letter or an email?
 5  A   It was in a letter.
 6  Q   So tell us how did you -- well, did you receive a copy of

 7   Respondent's Exhibit 54, at some point?
 8  A   Yes.
 9  Q   How did you receive it?
10  A   By mail.
11  Q   By hard copy.  Did you review it when you received it by

12   hard copy mail?
13  A   Yes.
14  Q   Can you take a look at Respondent's Exhibit 56?

15  A   Yes.
16  Q   And do you recognize Respondent's Exhibit 56?
17  A   Yes.
18  Q   Can you tell us what that is?
19  A   This is a letter from Phil Martens saying that he believes

20   that we were just and fair, and that there was going to be

21   litigation to this point.
22  Q   Where did you receive Exhibit 56?
23  A   I believe this as at home, also.
24  Q   And when you received Respondent's Exhibit 56, did you

25   review it?
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 1  A   Yes.
 2  Q   Now, Mr. Somers, prior to testifying here, today, did you

 3   meet with the company's attorneys?
 4  A   Yes.
 5  Q   And when you met with the company's attorneys, were you

 6   provided with a statement of your rights?
 7  A   Yes, I was.
 8  Q   Can you shuffle through that stack there and see if you

 9   can find a copy of Respondent's Exhibit 293?
10  A   Yes.
11  Q   Do you recognize Exhibit 293?
12  A   Yes.
13  Q   Is that the statement you were provided with when you met

14   with the company's attorneys?
15  A   Yes.
16  Q   And did you sign a copy of the statement like you did with

17   293?
18  A   Yes.
19  Q   When you met with the company's attorneys, did you do so

20   voluntarily?
21  A   Yes.
22  Q   Did anybody force you to meet with us?
23  A   No.
24       MR. LARKIN: I have nothing further.  Thank you,

25   Mr. Somers.

Page 2025

 1       JUDGE ROSAS: Okay.  Cross?
 2       MS. LESLIE: Yes, Your Honor.  May we have a minute?

 3       JUDGE ROSAS: Sure, off the record.
 4       MR. LARKIN: I'm sorry, I just forgot to mention that

 5   there will be some material on the proffer.
 6       JUDGE ROSAS: You can stay there, relax, or if you need to

 7   go the restroom, you can go outside, but don't talk to anybody

 8   and come back.  Off the record.
 9   (Whereupon, a brief recess was taken.)
10       JUDGE ROSAS: On the record.  Cross-examination?

11       CROSS-EXAMINATION
12       BY MS. LESLIE: 
13  Q   Hi, I am the attorney for the government.  My name is

14   Linda Leslie and I just have a couple of questions to ask you.

15   You testified that I think your manager is Ernie and I wasn't

16   quite sure of his last name.
17  A   Ernie Tresidder or Tresidder, depending on who you're

18   talking to.
19  Q   I'm afraid I'm just going to have to call him Ernie, if

20   that's --
21  A   That's fine.
22  Q   You testified that he told people they couldn't wear

23   stickers, is that correct?
24  A   Yes.
25  Q   Were you wearing any stickers?
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 1  A   I did at one point, yes.
 2  Q   What did your sticker say?
 3  A   Not just yet.
 4       MS. LESLIE: I don't think I have any other questions.

 5       MR. MANZOLILLO: I don't have any, Your Honor.

 6       JUDGE ROSAS: Any follow-up?
 7       REDIRECT EXAMINATION
 8       BY MR. LARKIN: 
 9  Q   The sticker you were wearing, not just yet, was that an

10   expression of support for the union or was that an expression

11   against the union?
12  A   Against the union.
13  Q   You were told to remove it?
14  A   Yes.
15       MR. LARKIN: Nothing further, except for my proffer.

16       JUDGE ROSAS: Any follow-up?  Any other questions?

17       MS. LESLIE: No questions.
18       JUDGE ROSAS: Okay.  Thank you, sir.  You are excused at

19   this point.  Please wait for further instruction from counsel

20   outside.  But, in the meantime, until you hear otherwise,

21   please do not discuss your testimony with anyone until you are

22   advised by counsel that the record in the case is closed.

23   Okay?
24       THE WITNESS: Thank you.
25       JUDGE ROSAS: Thank you very much.

Page 2027

 1   (Witness excused.)
 2       MR. LARKIN: Just a moment.  I'm sorry.
 3       JUDGE ROSAS: Sure.
 4       MR. LARKIN: Had he been permitted to testify about these

 5   subjects, which again we believe are relevant for all the

 6   reasons previously stated but which we anticipate are covered

 7   by Your Honor's rulings, Mr. Somers would have testified, had

 8   he been permitted, that several of his co-workers had

 9   conversations with him during the course of the organizing

10   campaign and that those individuals came from union

11   backgrounds, specifically Frank Williams.  Mr. Williams came

12   from Huntamaki and discussed his prior experience there, and

13   explained to Mr. Somers that the reason he came to Novelis as

14   that he did not like the way things were going in Huntamaki and

15   didn't feel that the Steelworkers' union had gotten the

16   employees at Huntamaki a good deal.
17   Scott Bomb (ph.) worked in a unionized environment and

18   talked with Mr. Somers about his union experiences, and the

19   fact that he had a negative opinion of unionization.
20   Tim Mansfield, who worked at a facility called Black

21   Clawson, that facility was unionized with the Steelworkers'

22   union.  Mr. Mansfield and Mr. Somers discussed Mr. Mansfield's

23   experiences working at Black Clawson, all of which were

24   negative experiences, and those conversations impacted Mr.

25   Somers' view of unionization at Novelis.
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 1   During the campaign, Mr. Somers had several conversations,

 2   about three or four, with the B shift employees in the roll

 3   shop.  He would talk to them about what, in his view, were the

 4   reasons that employees should not support the Steelworkers,

 5   what it might cost them in ways and benefits, versus what they

 6   might get out of it.  These were conversations in which

 7   sometimes people agreed to disagree and sometimes people did

 8   agree, but he shared his views in those conversations.  He was

 9   not told by anyone in management to have those conversations.

10   Mr. Somers specifically went and talked with employees in

11   the roll shop because he didn't think that the employees there,

12   based on prior statements that he had heard, didn't think those

13   employees understood how collective bargaining works.  And part

14   of his objective was to help them understand.  He believes that

15   those conversations changed the minds of some of those

16   employees about the question of unionization.
17   Finally, Mr. Somers would testify that he does not believe

18   there is any reason that he or others would be unable to vote

19   their true feelings in another election.  He does not believe

20   the company did anything to stifle or affect the opinions or

21   ultimately votes of bargaining unit employees on the question

22   of unionization.
23       MR. MANZOLILLO: We would object.
24       MS. ROBERTS: We would as well, Your Honor.

25       JUDGE ROSAS: Objections sustained.

Page 2029

 1   Next witness?
 2       MR. POWELL: Just one moment.
 3       JUDGE ROSAS: Sure, off the record.
 4   (Discussion off the record.)
 5       JUDGE ROSAS: Back on the record.  Next witness?

 6       MR. POWELL: Your Honor, Respondent calls Fred Zych to the

 7   stand.
 8       JUDGE ROSAS: Sir, please raise your right hand.

 9   (Whereupon,
10       FRED ZYCH,
11   was called as a witness by and on behalf of the Respondent and,

12   after having been duly sworn, was examined and testified as

13   follows:)
14       JUDGE ROSAS: Please state and spell your name, and

15   provide your address.
16       THE WITNESS: Frederick M. Zych.  Did you say spell my

17   name?
18       JUDGE ROSAS: Spell it, please.
19       THE WITNESS: F-R-E-D-E-R-I-C-K, Z-Y-C-H.  My address is

20   110 East 3rd Street in Oswego, New York, 13126.
21       DIRECT EXAMINATION
22       BY MR. POWELL: 
23  Q   Mr. Zych, are you here pursuant to subpoena?
24  A   Excuse me?
25  Q   Are you here pursuant to a subpoena?

Page 2030

 1  A   Yes.
 2  Q   Where are you currently employed?
 3  A   Oswego Novelis.
 4  Q   How long have you been employed with Novelis?

 5  A   Fifteen years.
 6  Q   What department do you work in?
 7  A   I work in hot mill.
 8  Q   Briefly, describe the operations in hot mill.
 9  A   The hot mill is the initial rolling process for the
10   aluminum.  We prepare ingots to be rolled into coils.  It's the

11   first step in the rolling process.
12  Q   What shift do you work?
13  A   I work day shift.
14  Q   What is your position at the company?
15  A   I am the braising (ph.) assembly crew leader.
16  Q   Briefly describe your duties as the braising assembly crew

17   leader.
18  A   I direct a small crew in building braise packages, which

19   is a layered multi-alloy ingot.
20  Q   Who is your direct supervisor?
21  A   Audrey Meyers (ph.).
22  Q   Was Audrey Meyers your direct supervisor during the time

23   of the union campaign in January and February 2014?

24  A   No, she was not.
25  Q   Who was your supervisor at that time?

Page 2031

 1  A   Doug Borer.
 2  Q   Do you know who Mr. Borer reported to at the time of the

 3   union campaign in January and February of 2014?
 4  A   There was a turnover right around then so it was either Al

 5   Ness (ph.) or Kevin Shutt (ph.).
 6  Q   During the time of the union campaign in the January to

 7   February 2014 time period, were you ever approached and asked

 8   to sign a union card?
 9  A   Yes, I was.
10  Q   Who approached you about signing a union card?

11  A   Ann Fitzgerald.
12  Q   Do you recall where you were at the time Ms. Fitzgerald

13   approached you about signing a union card?
14  A   In the pusher (ph.) furnace office in ingot prep.
15  Q   Was anyone else present other than you and Ms. Fitzgerald,

16   at this time?
17  A   Yes, there were three others.
18  Q   Who else was present at the Ms. Fitzgerald approached you

19   about signing the union card?
20  A   My work partner, Rick Lagoe, and there were two others who

21   I don't quite remember who they were.
22  Q   Tell me what happened during the course of this
23   conversation between you and Ms. Fitzgerald while the other

24   employees were present about signing union cards.
25  A   We went into a private office, not necessarily private,
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 1   but a back room in the pusher furnace office.  She handed out

 2   the union cards, asked us to fill them out and sign them.

 3   After reading the card over, I voiced some concerns about what

 4   rights I might be giving up or authority I might be giving to

 5   the union.  And I asked if I was casting a vote by signing this

 6   card.  And her response was this card means nothing.  It's the

 7   next step in getting information from the union and that the

 8   cards will be destroyed once they've been collected.
 9  Q   At any point in time during this conversation did Ms.

10   Fitzgerald tell you that the card can be used as a means of

11   establishing the Steelworkers as your bargaining
12   representative?
13  A   No.
14  Q   The other employees who were present -- were the other

15   employees that you described present during the time that Ms.

16   Fitzgerald talked to you about the purpose in signing the union

17   card?
18  A   Yes, they were.
19  Q   How close were they standing to you and Ms. Fitzgerald --

20       MR. MANZOLILLO: Objection to relevance.

21       JUDGE ROSAS: Overruled.
22       THE WITNESS: It was a very small office, elbow to elbow.

23       BY MR. POWELL: 
24  Q   Did the other individuals sign a union card after Ms.

25   Fitzgerald made the comments that you described?

Page 2033

 1  A   Yes, after.
 2  Q   Did you sign a union card after Ms. Fitzgerald made the

 3   comments that you described?
 4  A   Yes, after.
 5       MR. POWELL: Your Honor, may I approach?

 6       BY MR. POWELL: 
 7  Q   Mr. Zych, I've handed you what's previously been admitted

 8   into evidence as General Counsel's Exhibit 54.  And I'd direct

 9   your attention to the last page of that exhibit.  Is that your

10   union card that you signed, on the last page of that exhibit?

11  A   Yes, it is.
12  Q   And is that the card that you signed after Ms. Fitzgerald

13   had the conversation that you previously testified?
14  A   Yes.
15  Q   During the course of the union campaign prior to the

16   election, did you ever observe your supervisor telling

17   employees not to distribute pro-union literature?
18  A   No, I did not.
19  Q   Did you ever observe or hear any other supervisor telling

20   the employees not to distribute pro-union literature?
21  A   No.
22  Q   Did you ever observe your supervisor telling any of the

23   employees to remove a pro-union shirt or tee shirt?
24  A   No.
25  Q   Did you ever observe the other supervisors telling
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 1   employees to remove pro-union shirts?
 2  A   No.
 3  Q   Did you ever observe your supervisor remove any campaign

 4   literature from break rooms or cafeteria areas?
 5  A   No.
 6  Q   Did you ever observe any other supervisors removing

 7   campaign -- union campaign, union literature from any break

 8   room or cafeteria area?
 9  A   No, sir.
10  Q   What about anti-union materials, did you ever observe your

11   supervisor removing any pro-company or anti-union materials or

12   writings?
13  A   Not necessarily materials.  There was an incident with

14   some anti-union pro-company graffiti, you could call it.  Our

15   supervisor had the area crew leader erase some statements

16   written on a marker board.
17  Q   Where was this marker board located?
18  A   It was in the pusher furnace office.
19  Q   So someone had written a pro-company or anti-union slogan

20   or words on the dry erase board?
21  A   Correct.
22  Q   And who is the supervisor that asked that that be removed?

23  A   Doug Borer.
24  Q   During the course of the union campaign, did your

25   supervisor, Doug Borer, or Al Ness, or Kevin Shutt hold any
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 1   meetings to share information from the company about the issue

 2   of unionization?
 3  A   Yes, they did.
 4  Q   Where were those meetings, if you know?
 5  A   They were in the hot mill conference room.
 6  Q   How often did those meetings take place?
 7  A   Weekly.
 8  Q   What do you recall the company telling you or your

 9   supervisors telling you during the course of these meetings,

10   during the union campaign?
11  A   The main message was to do our homework before casting a

12   vote.  Make sure that we did our homework.  And we were

13   encouraged to vote however we saw fit, but to make sure that we

14   did some research first.
15  Q   You should have in front of you a document that's marked

16   as Respondent's Exhibit 77, in the stack of exhibits in front

17   of you.  Would you look through that stack of exhibits and let

18   me know if you find Respondent's Exhibit 77?
19  A   Seventy-seven?
20  Q   It's a multi-page PowerPoint.
21  A   I found it.
22  Q   You have Exhibit 77 in front of you?
23  A   Yes.
24  Q   You have to respond for the record.  Do you have

25   Exhibit 77 in front of you?
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 1  A   Yes, I do.
 2  Q   Could you please look at Exhibit 77 and let us know

 3   whether or not you've seen that document before, that slide

 4   show before?
 5  A   Yes, I believe this is a PowerPoint presentation in one of

 6   those weekly meetings.
 7  Q   And when you say one of those weekly meetings, you're

 8   talking about the meetings that were held during the course of

 9   the union campaign in the maintenance conference room?

10  A   Correct.
11  Q   Do you recall what was communicated by the company to you

12   in those meetings about how collective bargaining would work,

13   if the union was voted in?
14  A   The main message was everything would be up for

15   negotiations.
16  Q   During these meetings, did the company tell you that your

17   wages or benefits would go down, if the union was voted in?

18  A   No, not down.  They said it would be up for negotiation;

19   it could go down, it could go up, or stay the same.
20  Q   I'm going to ask you a series of questions and when I

21   refer to your managers, I'll be referring to Doug Borer, who

22   was your manager during the course of the union campaign; Kevin

23   Shutt; or to Al Ness.  So when I say your managers, those are

24   the individuals I'm referring to in the questions that I'm

25   about to ask you.
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 1  A   Understood.
 2  Q   During the course of the campaign, did any of your

 3   managers ever make any statements to the effect that there

 4   would be layoffs or that the levels of employment at the Oswego

 5   plant would be negatively affected if the union was voted in?

 6  A   No, sir.
 7  Q   Did any of your managers say anything to the effect that

 8   your wages or benefits, or your terms and conditions of

 9   employment would become less favorable --
10       MS. ROBERTS: I'm going to object to the --
11       MR. POWELL: -- if the union was voted in.
12       JUDGE ROSAS: Hold on.
13       MS. ROBERTS: Object to the form, as well as to

14   foundation, as well as to when.
15       JUDGE ROSAS: Overruled.  You can answer, if you know.

16       THE WITNESS: Can you repeat the question?

17       BY MR. POWELL: 
18  Q   Sure.  During the course of the union campaign prior to

19   the vote, did any of your managers ever communicate to you any

20   statements to the effect that your wages, your benefits, or

21   your working conditions would become less favorable if the

22   union was voted in?
23  A   No.
24  Q   Did any of your managers make any statement to the effect

25   that the plant would close, would be likely to close if the
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 1   union was voted in?
 2  A   No.
 3  Q   Mr. Zych, there should be in front of you an Exhibit 49.

 4  A   I have it.
 5  Q   Have you seen that document before?
 6  A   Yes, I have.
 7  Q   Do you recall where you've seen it before?
 8  A   It was in a letter sent home.
 9  Q   The letter is dated January 16, 2014.  Is it consistent

10   with your recollection that you received the letter on or after

11   January 16, 2014?
12  A   Yes.
13  Q   In the stack of exhibits that are in front of you, there

14   should be a document marked as Respondent's Exhibit 54.  Let me

15   know when you've found that document.
16  A   General Respondent's (sic) 54?
17  Q   Yes.
18  A   Yes.
19  Q   Respondent's.
20  A   Yes, I have it.
21  Q   Have you seen that document before?
22  A   It does look familiar, but I cannot say for sure.  I think

23   it would have been an email possibly.
24  Q   So you're not sure on that?
25  A   No.
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 1  Q   Let me refer you to Respondent's Exhibit 56, which should

 2   be in the stack of documents.
 3  A   Yes, I've seen this.
 4  Q   Do you recall when you've seen that or how you received

 5   that document?
 6  A   I think that also was a letter sent home.
 7  Q   Did you read that document at the time you received it?

 8  A   Yes.  There were a lot of documents.
 9  Q   I don't believe I've referred to this one previously, so

10   let me just be sure.  If you could look at Respondent's

11   Exhibit 47 that is in the stack here?  Do you have Respondent's

12   Exhibit 47?
13  A   Yes, I do.
14  Q   Have you seen that document before?
15  A   Yes, I have.
16  Q   Do you recall how you received Respondent's Exhibit 47

17   when you saw it?
18  A   That would have been in a letter home.
19  Q   Did you read it, when you received it?
20  A   Yes.
21  Q   Do you recall whether or not you received Respondent's

22   Exhibit 47 prior to the union election?
23  A   I'm really not sure.
24  Q   Do you see the document is dated February 14, 2014?

25  A   Yes.

Page 2036 - Page 2039 (34) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0342

Case 16-3076, Document 169, 05/04/2017, 2027444, Page106 of 248



 -  Vol. 11
September 29, 2014

Page 2044

 1  A   Half hour.
 2  Q   You testified about this conversation with Ms. Fitzgerald,

 3   which appeared to be a couple of minutes in length.  Did you

 4   discuss this in more detail?  Did you discuss the card in more

 5   detail with Ms. Fitzgerald?
 6       MR. POWELL: Objection, vague and ambiguous.

 7       JUDGE ROSAS: Rephrase.
 8       BY MS. ROBERTS: 
 9  Q   Mr. Zych, is it fair to say that there was more to your

10   conversation with Ms. Fitzgerald than what you testified here

11   today?
12  A   I don't believe so, no.
13  Q   So you recall every word which was spoken between you and

14   Ms. Fitzgerald during that time?
15  A   No, not every word.  I couldn't rephrase it for you or

16   repeat it word for word.
17  Q   Was there any discussion about the benefits of potentially

18   having a union represent you?
19  A   No.
20  Q   Was there any discussion of wages?
21  A   No.
22  Q   Were you instructed that you would receive your card back,

23   if you wanted to?
24  A   No.
25  Q   You testified about these weekly meetings that you would
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 1   have regarding the union organizing effort.  Do you recall

 2   that?
 3  A   Yes.
 4  Q   What's your earliest recollection of having these
 5   meetings?
 6  A   Meaning what?
 7  Q   When do you recall first attending these meetings?

 8  A   I'm really not sure as far as the date goes.
 9  Q   What time period?  Was it around Christmas, wintertime?

10       MR. POWELL: Objection, vague.  He said he didn't recall.

11       JUDGE ROSAS: I'll allow it on cross.  Go ahead.

12       BY MS. ROBERTS: 
13  Q   Do you recall whether or not it was before or after the

14   Christmas break, Christmas holiday?
15  A   After.
16  Q   Do you recall whether or not it was before or after New

17   Year's?
18  A   I'm not sure.
19  Q   Now you testified that during these meetings, that these

20   managers identified as Mr. Borer, Shutt, and Ness, never

21   indicated that you would receive less favorable benefits.  Do

22   you recall that?
23  A   Yes.
24  Q   If I could direct your attention to Respondent's
25   Exhibit 77, which you also testified was displayed during these
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 1   meetings with these three gentlemen.
 2  A   I have it here.
 3  Q   Now isn't it true that on Page 19 of Respondent's 77, it

 4   states that you could potentially receive less?
 5  A   Which page?
 6  Q   Nineteen.  So it would be 77-19.
 7       MR. POWELL: I'm going to object.  The document speaks for

 8   itself.
 9       JUDGE ROSAS: Sustained.
10       BY MS. ROBERTS: 
11  Q   Well, reading the document, isn't it true that based on

12   these meetings, Respondent -- these managers identified that

13   you could receive less?
14       MR. POWELL: Objection.  The question's vague and

15   ambiguous.  She referred to the document and it's either

16   compound or it's vague and ambiguous.  Are you referring to the

17   document or to the meetings in general?
18       JUDGE ROSAS: Do you want to specify during the meetings

19   or at some other time?
20       MS. ROBERTS: Well, no, during the meetings.

21       BY MS. ROBERTS: 
22  Q   These were shown during the meetings, this particular

23   document, Respondent's 77?
24  A   Correct.
25  Q   Isn't it true, based on these meetings, there was some
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 1   discussion about receiving less favorable --
 2  A   As well as more or the same.
 3  Q   But my question to you is, isn't it true that the
 4   potential for less was discussed?
 5       MR. POWELL: Objection, asked and --
 6       THE WITNESS: Not discussed.
 7       JUDGE ROSAS: I'll allow it.  Did you say yes or no?

 8       THE WITNESS: I said it was not discussed.  The statement

 9   more, same, or less was mentioned.
10       BY MS. ROBERTS: 
11  Q   But it is noted in the display during this meeting that

12   you could receive less, isn't that correct?
13  A   It does say that, yes.
14  Q   And this was displayed during the meeting, at least

15   displayed and presented to employees during this meeting,

16   correct?
17       MR. POWELL: Just for purposes of the record, when she's

18   referring to "this," I think it needs to be clear what she's

19   referring to.
20       JUDGE ROSAS: The slide show?
21       MS. ROBERTS: Respondent's slide show during the meetings.

22       MR. POWELL: Respondent's Exhibit 77?
23       MS. ROBERTS: That's correct.  There is no other document

24   in discussion, at this time, for clarification for Respondent.

25       THE WITNESS: What was the exact question?
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 1   about the union prior to January 9th.
 2       MR. POWELL: Object and mischaracterizes his testimony.

 3       JUDGE ROSAS: Rephrase.
 4       BY MR. MANZOLILLO: 
 5  Q   You testified earlier that there were rumors prior to

 6   January 9th about the union; that you had heard about it prior

 7   to January 9th.
 8  A   Correct.
 9  Q   Can you explain what you mean by rumors?
10       MR. POWELL: Objection.  It calls for hearsay.

11       JUDGE ROSAS: Since you don't know what the next answer

12   is, you can't make a good faith representation that you know

13   it's going anywhere, right?
14       MR. MANZOLILLO: That's correct.
15       JUDGE ROSAS: Sustained.
16       MR. MANZOLILLO: That's all I have, Your Honor.

17       JUDGE ROSAS: Any redirect?
18       MR. POWELL: No, Your Honor, I'll just proffer.

19       JUDGE ROSAS: Any follow-up by Charging Party?

20       MS. LANGAN: No, Your Honor.
21       JUDGE ROSAS: Thank you, sir.  You are excused, at this

22   point.  Please wait outside for further instruction.  In the

23   meantime, until you hear otherwise, please do not discuss your

24   testimony with anyone until you find out from counsel that the

25   record in the case is closed.  Okay?  Thank you very much.
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 1       THE WITNESS: Thank you.
 2   (Witness excused.)
 3       JUDGE ROSAS: Okay.
 4       MR. POWELL: Based upon Your Honor's previous ruling, we

 5   understand that the following evidence would have been excluded

 6   and we believe it is relevant for purposes of context,
 7   causation, and relevant to remedy, and therefore should be

 8   admissible testimony.
 9   If permitted to testify, Mr. Zych would have also
10   testified that he believed that he was lied to at the time he

11   signed the union card; that he would have never signed the

12   union card had he been told that it could be used as the

13   equivalent of a vote.  That he did not even have enough

14   information when he signed the card to know whether or not he

15   wanted the union, so it seems crazy to him that signing a union

16   card can somehow be viewed as choosing the union as a

17   representative.
18   That he found the union's tactics during the course of the

19   campaign to be unprofessional and annoying.  That they

20   contacted him on at least six different times and spoke to him

21   in an aggressive tone about why he needed to support the union.

22   That they also came unsolicited to his home on a number of

23   occasions and that both he and his wife were unhappy about

24   these home visits.
25   And that the union literature that was distributed at the
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 1   plant and also sent to his home contained what he viewed as

 2   outrageous accusations and information about the company.  And

 3   that he saw on a number of occasions that if employees did not

 4   share the same view as some employees who supported the union,

 5   that the employees who supported the union became heated in

 6   their conversation and were not able to carry on a civil

 7   conversation.  And he found such conduct to be unprofessional.

 8   And that all of those things and factors turned him off from

 9   the union and he decided he didn't want to support an

10   organization that had operated in such a manner.
11   During the course of the campaign, he viewed the company's

12   messages as being factual, professional, and fair.  That he

13   never witnessed anyone in management engaging in any kind of

14   pressure, or inappropriate or unprofessional conduct.  And that

15   he was actually surprised at how hands-off management was in

16   communicating about the issues, allowing employees to make up

17   their own minds.
18   When he heard about the allegations that had come out in

19   the litigation that was filed in this proceeding and in the

20   10(j) proceeding, he was surprised.  And, if anything, he found

21   that it was the union and its supporters who were threatening

22   employees, not the company.
23   He sees no reason why if any violations are found in this

24   case, why the employees in the plant could not participate in

25   another election and vote their true feelings.  Having been
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 1   through the process once, everybody has now seen firsthand that

 2   their ballots are, in fact, secret; that nobody else knows how

 3   they voted.  And that there are no job-related consequences one

 4   way or the other to voting for or against the union.
 5       MR. MANZOLILLO: We would object, Your Honor.

 6       MS. ROBERTS: We object.
 7       JUDGE ROSAS: The objection is sustained.
 8   Next witness?
 9       MR. POWELL: Your Honor, as I mentioned off the record, we

10   had another witness lined up who we had not been able to locate

11   and he was under subpoena.  Mr. Paretti (ph.) has been outside.

12   I haven't had a chance to confer with him since we've --

13       JUDGE ROSAS: Okay.  This is off the record.

14   (Whereupon, a recess was taken.)
15       JUDGE ROSAS: So, Mr. Powell, were you ready to proceed

16   with your next witness?
17       MR. POWELL: No, Your Honor, we are not.  We had another

18   witness who was scheduled to appear and was under subpoena, and

19   we have been unable to reach him.
20       JUDGE ROSAS: You have no other witnesses ready to

21   proceed, at this time?
22       MR. POWELL: We do not.  We anticipated that this witness

23   would take up the rest of our scheduled time for today and he

24   has not shown.  We did add an additional witness over the

25   course of the day when we saw the witnesses were proceeding
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 1   Ms. Leslie?
 2       MS. LESLIE: I take it, Your Honor, your ruling is to

 3   allow this testimony?
 4       JUDGE ROSAS: Well, I'm thinking out loud.  I haven't

 5   ruled yet.  But do you want another couple of minutes to just

 6   think this out?  I'll give you an off the record break if you

 7   want to think it out.
 8       MS. LESLIE: Sure, Your Honor.
 9       JUDGE ROSAS: Because I see it falling within -- close

10   enough falling within the 8(1) ambit, not the Gissel issues

11   that you're concerned about, but within the 8(a)(1) analysis

12   that I have to do as to each and every one of your allegations.

13       MS. LESLIE: Your Honor, as Mr. Roberts has already

14   indicated, what if the allegations go to -- it does not
15   indicate the email of Respondent whatsoever.  That's not any of

16   the allegations in our --
17       JUDGE ROSAS: It's a solicitation allegation, though,

18   right?
19       MS. LESLIE: Your Honor, that's true.  In looking at their

20   solicitation policy, which of course is in evidence and is part

21   of the allegations of the complaint, it primarily deals with

22   the posting of notices, which is the thrust.  And the only

23   allegations regarding solicitation and distribution is the

24   posting and the removing of the posting, not anything again

25   dealing with email.
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 1       JUDGE ROSAS: What I have before me is this allegation

 2   about the posting of paper.  Then we have abundance of proof

 3   about Mr. Abare's activity on social media, the Respondent's

 4   response to that which you allege was unlawful, the
 5   ramifications of which I think you're saying are chilling with

 6   respect to concerted activity.  I don't feel comfortable

 7   excluding this.  If it is ultimately not relevant to the
 8   ultimate analysis, so be it.  But I'm receiving it for that

 9   limited purpose, I think, at this point.
10   Is there anything else you think I ought to consider?
11       MS. ROBERTS: Yes, Your Honor, if I may.  I just provided

12   Respondent, because I mentioned earlier that at first breath,

13   it does appear to be a backdoor attempt to elicit testimony

14   regarding co-worker to co-worker anti-union discussion.  So to

15   the extent the content of this communication falls into that

16   arena of evidence, again, my observation -- I have a standing

17   objection.  I would request that Respondent refrain from trying

18   to backdoor that evidence into the record.
19       JUDGE ROSAS: Well, Mr. Larkin says it's not a backdoor.

20   He said he concedes it's a side door.  he says it's the same

21   proffer, but he's coming at it from a different perspective.

22       MS. ROBERTS: It's not the front.
23       JUDGE ROSAS: And I think they're above board on what

24   they're doing here.  I mean this is a bench trial.  This is

25   what we do.  We receive evidence all the time.  We receive them
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 1   in jury trials with caution and limiting instructions.  I mean

 2   that's certainly no big deal here.  But I'm going to receive it

 3   unless you can give me some other compelling reason why I

 4   shouldn't.
 5       MS. ROBERTS: Well, I would object to the relevance of any

 6   content that relates to employee/employee anti-union subjective

 7   mindset on what they feel about the union when someone which

 8   stands in line with your ruling.
 9       JUDGE ROSAS: I'm going to receive it, overrule the

10   objection for the limited purpose as articulated by Mr. Powell

11   that it would tend to show or relate to the issue of the

12   company's response to solicitation by an employee one way or

13   the other.
14   (Whereupon, the witness enters the hearing room)
15       JUDGE ROSAS: Sir, do you remember the question?

16       THE WITNESS: No, I don't.
17       JUDGE ROSAS: This is the exact same question.

18       BY MR. LARKIN: 
19  Q   Let me back up one, get us back on the same page.  I

20   believe I asked you, Mr. Farrands, during the union campaign to

21   unionize the Oswego plant, I think I asked you did you share

22   your views about unionization to co-workers.  I think your

23   answer was yes, correct?
24  A   Yes, it was.
25  Q   So that the next question was, and this may not be word
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 1   for word, but how did you share your views about unionization

 2   with your co-workers, through what means?  Did you write a

 3   letter?  Did you talk to them, send an email?  How did you do

 4   it?
 5  A   Well, I talked to them, of course, and then also I emailed

 6   the departments that I worked with.
 7  Q   And I don't want you to go into detail about the email,

 8   but was the email supportive of the union or was it not

 9   supportive of the union?
10       MS. ROBERTS: Objection, relevance.
11       JUDGE ROSAS: This is along the lines, Mr. Larkin, that

12   you previously articulated off the record, right?
13       MR. LARKIN: Yes.
14       JUDGE ROSAS: As far as your offer of proof is concerned?

15       MR. LARKIN: Yeah.  I don't want any detail.  I just want

16   to know --
17       JUDGE ROSAS: Okay, but that's where you're going.

18       MR. LARKIN: Yes.
19       JUDGE ROSAS: Overruled.  You can answer.

20       THE WITNESS: I was not in support of the union.

21       BY MR. LARKIN: 
22  Q   How many emails did you send?
23  A   I think I sent two.
24  Q   After sending those emails, did you have any conversation

25   with any of your managers about the fact that you sent the
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 1   emails?
 2  A   Yes, I did.
 3  Q   Can you tell us what those conversations were?
 4  A   I was approached by Ernie Tresidder, who told me to stop

 5   sending the emails and not to use company equipment or time to

 6   send those, to send any emails.  And he followed up with an

 7   email, himself.
 8  Q   And did you stop?
 9  A   Yes.
10  Q   Did your managers, and when I use the term managers, just

11   so that we're clear who I'm talking about, I'll be referring to

12   Mr. Enwright and Mr. Tresidder.
13  A   Okay.
14  Q   I believe your testimony was Mr. Schrecengost was not in

15   charge of the maintenance department during the time of the

16   union campaign, is that right?
17  A   That's correct.
18  Q   Okay.  So did your managers ever meet with you or your

19   co-workers to discuss your decision regarding the union vote?

20  A   Yes, they did.
21  Q   And what if anything did management tell you about your

22   decision?
23       MS. ROBERTS: Objection, leading.
24       JUDGE ROSAS: You're talking about the meetings that we

25   covered on the record already?
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 1       MR. LARKIN: Well, I don't know.  I don't think it's the

 2   same one; he's in a different department, but the same subject.

 3       JUDGE ROSAS: Overruled.  You can answer.

 4       THE WITNESS: We were encouraged to find the facts about

 5   unionization, to take those facts and base our decisions on how

 6   it would affect us and our families, and to vote.
 7       BY MR. LARKIN: 
 8  Q   Were you ever instructed which way to vote?
 9  A   No, absolutely not.
10  Q   Did your managers ever tell you that the plant, the Oswego

11   plant would close if the union were elected?
12  A   No.
13  Q   Did your managers ever tell you that you'd lose your job

14   if the union was ever elected?
15  A   No.
16  Q   Did your managers ever tell you that your wages and

17   benefits would definitely go down if the union was elected?

18  A   No.
19  Q   Do you ever recall statements of that nature ever being

20   made by anyone in management during the campaign?

21       MS. ROBERTS: Objection.  Asked and answered.

22       JUDGE ROSAS: Sustained.
23       BY MR. LARKIN: 
24  Q   Mr. Farrands, did you attend any open union meetings

25   during the organizing campaign?
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 1       MS. ROBERTS: Objection to vague and open.

 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: No, I did not.
 4       BY MR. LARKIN: 
 5  Q   And why not?
 6  A   Well, I --
 7       MR. MANZOLILLO: Objection to the relevance of this

 8   question, Your Honor.
 9       JUDGE ROSAS: Sustained.
10       BY MR. LARKIN: 
11  Q   Mr. Farrands, did you attend a meeting at the company in

12   which the chief executive of the company, Mr. Martens, and

13   plant manager Chris Smith spoke to employees?
14  A   Yes.
15  Q   Do you remember where that meeting took place?

16  A   Took place in the main cafeteria.
17  Q   Approximately, do you remember when?
18  A   I don't remember the exact date, no.
19  Q   Now before this meeting took place -- was it just before

20   the vote, this meeting?
21  A   Yes.
22  Q   Now before the meeting took place, do you recall receiving

23   the letter from Mr. Martens?
24  A   I recall receiving several letters.
25       MR. LARKIN: May I approach, Your Honor.
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 1       JUDGE ROSAS: You want to put those out in front of him.

 2       MR. LARKIN: I'm sorry, the stuff is already there.

 3       JUDGE ROSAS: It's already there, okay.
 4       MR. LARKIN: Yeah.  I didn't realize that, I'm sorry.

 5       BY MR. LARKIN: 
 6  Q   Mr. Farrands, there is a stack of documents there on the

 7   witness stand in front of you.  Will you take a moment to

 8   shuffle through that stack; can you tell me if a copy of

 9   Respondent's Exhibit 47 is in the stack?
10  A   It's 47-1?
11  Q   Yes, sir.
12  A   Yes, it is.
13  Q   Can you please take a look at Exhibit 47?  Do you

14   recognize Exhibit 47?
15  A   Yes, I do.
16  Q   Can you tell us how you recognize it?
17  A   I received this in the mail.
18  Q   Do you recall when you received it in the mail?
19  A   I don't remember.  Based on the date of the document, I'm

20   sure sometime in the third week of February.
21  Q   Was it before the vote?
22  A   Yes.
23  Q   Did you read the letter?
24  A   Yes, I did.
25  Q   Now there should be another document in the stack,
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 1  Q   You testified you attended several meetings with

 2   supervisors during the campaign with your direct supervisors.

 3  A   I remember two meetings.
 4  Q   Do you know when they occurred?
 5  A   One was mid-February in the main cafeteria and the other

 6   one was in central services.  They were around the same time, I

 7   think, but I don't really remember.
 8  Q   Who were the supervisors present at those meetings?

 9  A   I don't remember every one.  I don't remember anybody

10   specifically.  I know that Chris Smith was there, Ernie

11   Tresidder.
12  Q   Were you at any meetings that Mr. Tresidder ran just your

13   department, just a small --
14  A   Yes.
15  Q   And it's your testimony that Mr. Tresidder never gave his

16   views on unionization, never expressed any thoughts --

17       MR. LARKIN: Objection; asked and answered.

18       JUDGE ROSAS: Rephrase that, break it down.

19       BY MR. MANZOLILLO: 
20  Q   So you attended meetings with Mr. Tresidder.  And how

21   often were those?
22  A   I had one meeting with Mr. Tresidder.
23  Q   Who attended that?
24  A   The members of my team, the facilities team.
25  Q   Did Mr. Tresidder express his views on unionization --
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 1       MR. LARKIN: Objection; asked and answered several times

 2   now.
 3       MR. MANZOLILLO: I don't believe I asked specifically --

 4       JUDGE ROSAS: I don't think so.  Overruled.  You can

 5   answer.
 6       THE WITNESS: He did not give us his personal opinions

 7   about unions.  What he gave us was the facts about unions in

 8   this PowerPoint that I saw sitting in front of me.
 9       BY MR. MANZOLILLO: 
10  Q   Did you have the PowerPoint?
11  A   That's all I saw.
12       MR. MANZOLILLO: Nothing further, Your Honor.

13       JUDGE ROSAS: Any redirect?
14       MR. LARKIN: Can we have a minute, please?

15       JUDGE ROSAS: Off the record.
16   (Discussion off the record.)
17       JUDGE ROSAS: Any redirect?
18       MR. LARKIN: Yes, Your Honor, just a little bit.

19       REDIRECT EXAMINATION
20       BY MR. LARKIN: 
21  Q   Mr. Farrands, on cross-examination, you mentioned that

22   during the meeting with Mr. Tresidder that's been discussed, he

23   showed a PowerPoint and you were shuffling through some

24   documents on the table there.
25  A   Yes.
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 1  Q   Could you find the one that you were referring to and tell

 2   us which one it is?
 3  A   This one.
 4  Q   Is there a number on it?
 5  A   It's 77-1.
 6  Q   Is that Respondent's Exhibit 77?
 7  A   Yes.
 8  Q   And your testimony is that Mr. Tresidder showed you the

 9   content of Respondent's Exhibit 77 in a PowerPoint
10   presentation?
11  A   Yes, he did.
12       MR. LARKIN: Nothing further.
13       MR. ERON: No questions.
14       JUDGE ROSAS: Any follow-up on that, General Counsel,

15   Charging Party?
16       MS. ROBERTS: No, Your Honor.
17       JUDGE ROSAS: Thank you, sir.  You are excused.  Please do

18   not discuss your testimony with anyone until you are advised by

19   counsel that the record in the case is closed.  Thank you very

20   much.  Oh, you can just wait outside and they'll give you some

21   further instructions in a few minutes, okay, because we're

22   going to have some additional discussion.
23       THE WITNESS: Thank you.
24   (Witness excused.)
25       JUDGE ROSAS: Go ahead.
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 1       MR. LARKIN: Your Honor, if allowed to testify, Mr.

 2   Farrands would testify as to the following subjects which we

 3   believe to be excluded by your ruling but which we believe

 4   again are relevant to the context of the campaign to the

 5   question of causation and to the appropriate remedy in the

 6   case.
 7   Mr. Farrands has past personal experience with unionized

 8   work forces.  His father was previously a member of the CSCA

 9   and his daughter is currently a member of the CSCA.  He has,

10   through these family experiences, determined that in his view a

11   union is not in the best interest of the Novelis Oswego plant.

12   Additionally, Mr. Farrands has determined that the
13   Steelworkers union in particular is not -- that having the

14   Steelworkers would not be in the best interest of the employees

15   at Oswego.  One of Mr. Farrands' close friends worked under the

16   Steelworkers for 30 years and told Mr. Farrands during the

17   campaign that Novelis should not let the Steelworkers represent

18   them.
19   Mr. Farrands reached out during the campaign to current

20   Novelis, Oswego employees who previously worked for an employer

21   called Huhtamaki, which is a New York employer where the hourly

22   production employees are represented by the Steelworkers.

23   During his conversations with his Novelis co-workers who

24   previously worked at Huhtamaki, he was told that the

25   Steelworkers did not benefit the interest of the employees at
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 1   Huhtamaki.
 2   Mr. Farrands also conducted his own personal research on

 3   the Steelworkers.  He researched their representation at a

 4   company called Crucible Steel.  His research led him to the

 5   conclusion that the union decides the terms of the collective

 6   bargaining agreement rather than employees.  He also learned

 7   through his research that employees were laid off at Crucible

 8   Steel.
 9   Mr. Farrands chose not to attend the union meetings
10   because he was told by Jeff Baker that the union
11   representative, specifically Mr. Jim Ridgeway, engaged in what

12   Mr. Farrands considered to be disgusting behavior during the

13   meetings.  Specifically, Mr. Farrands was told that Mr.

14   Ridgeway slammed his fists on a table during one of the

15   meetings, used the F word, and made disrespectful and

16   disparaging comments about Novelis management, which further

17   hardened Mr. Farrands' view that unionization would not be in

18   the best interest of the employees at Novelis.
19   Finally, during the course of the campaign, Mr. Farrands

20   shared his personal views of what he perceived to be the

21   disadvantages of unionization with interested co-workers during

22   the course of the campaign.  He believes that his efforts

23   persuaded some of his co-workers and caused them to no longer

24   support the union during the campaign.
25   Mr. Farrands believes that the NLRB election was a fair
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 1   process.  And if permitted to testify would state that he

 2   believes a fair rerun election could be held.
 3   And I believe that's everything.
 4       MR. MANZOLILLO: We would object.
 5       MS. ROBERTS: We would object, Your Honor, same basis.

 6       JUDGE ROSAS: Objection sustained.  Next witness?

 7       MR. POWELL: Respondent calls Dan Cartier to the stand,

 8   Daniel Cartier to the stand.
 9       JUDGE ROSAS: Sir, please raise your right hand.

10   (Whereupon,
11       DANIEL CARTIER,
12   was called as a witness by and on behalf of the Respondent and,

13   after having been duly sworn, was examined and testified as

14   follows:)
15       JUDGE ROSAS: Please be seated.  State and spell your

16   name, and state your address, please.
17       THE WITNESS: Daniel Cartier, 292 Tubbs Road, Mexico, New

18   York.
19       JUDGE ROSAS: Could you spell your last name?

20       THE WITNESS: It's C-A-R-T-I-E-R.
21       DIRECT EXAMINATION
22       BY MR. POWELL: 
23  Q   Good morning, Mr. Cartier.
24  A   Good morning.
25  Q   If you could speak into the mike -- is the mike -- will
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 1   you just tap it to make sure it's working?  No, just tap the

 2   mike here.
 3       MR. POWELL: We've lost that mike for some reason.  Your

 4   Honor, do you mind if I just approach and see if we can find

 5   the switch on the mike?  It was working a moment ago.

 6   (Pause.)
 7       BY MR. POWELL: 
 8  Q   Mr. Cartier, are you here under subpoena?
 9  A   Yes.
10  Q   Where are you employed?
11  A   Novelis.
12  Q   In Oswego?
13  A   Yes.
14  Q   How long have you been employed there?
15  A   Thirty four years.
16  Q   What position do you presently hold with the company?

17  A   Mechanical technician, cold mill maintenance.
18  Q   How long have you held the position as the mechanical

19   technician in the cold mill maintenance department?

20  A   First, I worked there nine years in the cold mill.  Then I

21   worked nine years in the engineer maintenance group, what they

22   call PMG maintenance, today.  And then I came back to the cold

23   mill and I've been back there ever since.
24  Q   Briefly describe your duties as a maintenance technician.

25  A   We service and keep all of the equipment running in the
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 1   cold mill.  I have a special kind of job.  I kind of specialize

 2   in hydraulic systems.
 3  Q   Do you hold any degrees or certifications?
 4  A   Yes.  I have a two-year mechanical technology degree from

 5   Ken (ph.).
 6  Q   During the time of the union campaign in January and

 7   February of 2014, who was your direct supervisor?
 8  A   Dan Buskey, maintenance coordinator.
 9  Q   And during that same time period, who did Mr. Buskey

10   report to?
11  A   Sam Patayne, engineering leader for the cold mill.

12  Q   During that same time period, January to February 2014,

13   who did Mr. Patayne report to?
14  A   During that time, let's see.  We had a change of
15   management there.  Greg Dufore had just come back to Oswego.

16  Q   During the course of the union campaign in January and

17   February of '14, do you recall receiving any communication from

18   the company on the subject of union negotiations or how

19   bargaining would work in the event that the union was voted in?

20  A   Yes.
21  Q   What do you recall being communicated to you on that

22   subject?
23  A   It was communicated to us a couple of different ways, a

24   letter received at home, Chris Smith; email, plant-wide email;

25   and through some different meetings.  And the message I got out
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 1   of it was that --
 2       MS. LESLIE: Objection.  The --
 3       JUDGE ROSAS: What he got out of it.
 4       MS. LESLIE: Yes, exactly.
 5       THE WITNESS: The communication was that at all the

 6   bargaining, everything would be subject to bargaining.  There's

 7   no guarantees, wages, benefits, hours worked, shift schedules

 8   could stay the same, could go up, could go down, that

 9   everything would be up to negotiations.  That's my
10   understanding.
11       BY MR. POWELL: 
12  Q   During the course of the campaign, did you attend any

13   small group meetings in your department where the subject of

14   collective bargaining or how union negotiations would work was

15   discussed?
16  A   Yes.
17  Q   Who was present in that meeting?
18  A   Well, the meeting was basically being run by Greg Dufore,

19   the cold mill leader; Sam Patayne was present; I believe Dave

20   Buskey was in the room; my fellow workers on my shift.  I

21   worked day shift only.  I have a crew leader, so there's 300

22   mechanics and we have 2 electricians.  So it was our group that

23   was in the room.
24  Q   During that meeting, did Mr. Dufore say anything on the

25   subject of union negotiations?
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 1  A   Yes.
 2  Q   What did he say about how union negotiations or bargaining

 3   would work if the union was voted in during that meeting?

 4       MS. LESLIE: Objection, leading.
 5       MS. ROBERTS: Objection, leading.
 6       JUDGE ROSAS: Sustained.  Take a step back.

 7       BY MR. POWELL: 
 8  Q   What if anything did Mr. Dufore say in that meeting about

 9   the subject of how collective bargaining works?
10       MS. ROBERTS: Objection, leading again.
11       JUDGE ROSAS: I'll allow it.
12       THE WITNESS: Basically, the same that was being

13   communicated in the letters that I received, explaining that

14   everything concerning our employment would be up for

15   negotiation during the collective bargaining.  Not saying we

16   would lose anything or gain anything, that it would all be up

17   to negotiation.
18       BY MR. POWELL: 
19  Q   During that meeting or at any other point in time during

20   the campaign -- well, let me step back.  I'm going to ask you a

21   number of questions about communications that you received from

22   your managers during the course of the campaign.  And Mr.

23   Cartier, when I refer to your managers, I'm referring to Mr.

24   Dufore, Mr. Patayne, or Mr. Buskey.  Understood?
25  A   Okay.
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 1  Q   Any time during the union campaign, prior to the union

 2   election, did any of your managers make any statement about

 3   what would happen to employee wages if the union was voted in?

 4       MS. ROBERTS: Objection, leading.
 5       JUDGE ROSAS: Overruled.
 6       BY MR. POWELL: 
 7  Q   You can answer the question.  He overruled the objection.

 8   So did they make any statements to you about what would happen

 9   to employee wages if the union was voted in?
10       MS. ROBERTS: Objection, foundation.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: They simply stated that all of our benefits

13   and compensation, including our wages, would be up for

14   negotiation.
15       BY MR. POWELL: 
16  Q   At any point in time during the campaign, did any of your

17   managers make any statements to the effect that your wages

18   would go down or would definitely go down if the union was

19   voted in?
20  A   No.
21       MS. ROBERTS: Objection, leading again.
22       JUDGE ROSAS: I'm going to sustain the objection at this

23   point based upon his testimony that the extent to which he

24   recalls company statements.  So to the extent that you continue

25   to probe him in the negative, I don't think it's necessary with
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 1   this witness.
 2       MR. POWELL: Your Honor, I wasn't leading.  I was simply

 3   asking for his, you know, more specific recollection.

 4       JUDGE ROSAS: You've already asked him what he recalled.

 5       MR. POWELL: Okay, I'll leave it alone.
 6       MR. MANZOLILLO: Your Honor, motion to strike the previous

 7   answer.
 8       JUDGE ROSAS: Stricken.
 9       BY MR. POWELL: 
10  Q   During the union campaign, did any of your managers make

11   any statements about what would happen to your benefits, your

12   employee benefits if the union was voted in?
13       MS. ROBERTS: Same objection.
14       MS. LESLIE: Objection; asked and answered.

15       JUDGE ROSAS: Sustained.
16       BY MR. POWELL: 
17  Q   Did your managers during the union campaign make any

18   statements about what would happen to employee shifts schedules

19   and overtime procedures if the union was voted in?
20       MS. ROBERTS: Objection to the leading.
21       JUDGE ROSAS: Sustained.
22       MR. POWELL: Your Honor, that's not a leading question.  I

23   asked him if they made any statements about that subject.

24       JUDGE ROSAS: Any other statements.  If you want to ask

25   him in a non-leading fashion, you've previously asked him what
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 1   he recalls about it and you took a statement from him about

 2   what he recalls.
 3       BY MR. POWELL: 
 4  Q   Do you recall if your managers made any statements about

 5   what would happen to other terms and conditions of employment

 6   if the union was voted in?
 7       MS. ROBERTS: Objection to the form of the question.

 8       JUDGE ROSAS: I'll allow that.  You can answer.

 9       THE WITNESS: Like I said, they simply stated that all

10   benefits, wages, any other compensation would be up for

11   negotiation during the collective bargaining process.

12       JUDGE ROSAS: The thing is he's given that answer three

13   times, so that's why I'm uncomfortable continuing to allow you

14   the methodology that you pursued previously.
15       BY MR. POWELL: 
16  Q   During the course of the union campaign, did any of your

17   managers ever make any statements to you that the company --

18   about what would happen to the company's business or levels of

19   business if the union was voted in?
20       MS. ROBERTS: Objection to the form of the question.

21       JUDGE ROSAS: I'll allow that.  You can answer, if at any

22   time.
23       THE WITNESS: I don't recall them ever saying what effect

24   it would have on the company's business.
25       BY MR. POWELL: 
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 1  Q   At any point in time during the union campaign, did any of

 2   your managers make any statements to the effect that there

 3   would be job losses or layoffs if the union was voted in?

 4  A   No.
 5  Q   At any point in time during the campaign, did any of your

 6   managers make any statements to the effect that the plant could

 7   or would be shut down if the union was voted in?
 8       MS. ROBERTS: Same objection to the leading.

 9       JUDGE ROSAS: Overruled.
10       MS. ROBERTS: It's a yes or no answer.
11       JUDGE ROSAS: Overruled.  You can answer.

12       THE WITNESS: No.
13       BY MR. POWELL: 
14  Q   During the union campaign, are you aware if ever the

15   company established a website for employees on the issue of

16   unionization during the campaign?
17  A   Yes, there was a website.
18  Q   Did you visit that website?
19  A   Yes.
20  Q   Do you recall on how many occasions?
21  A   Four, maybe five times.
22  Q   What information did you see on the website?
23  A   The same information that was communicated in both the

24   letters that were sent home and also company email.
25  Q   Mr. Cartier, in the documents that are before you, there
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 1   should be a letter marked as Respondent's Exhibit 54.  Can you

 2   find that document?  And if you have difficulty, let me know

 3   and I'll see if I can find it for you.
 4  A   Exhibit 54.
 5  Q   Directing your attention to Exhibit 54, have you seen that

 6   document before?  Take your time to look at it and make sure

 7   you've had an opportunity to review the document.
 8  A   Yes, I saw this.
 9  Q   Do you recall when you saw this document?
10  A   I don't recall when I saw it.  I do remember seeing this

11   document.
12  Q   Do you recall how you received the document?
13  A   Yes, this I believe was one of the emails that was sent

14   out to all the employees.
15       MS. ROBERTS: Objection, speculation, that last part of

16   his --
17       JUDGE ROSAS: What was speculative?  I'm sorry.

18       MS. ROBERTS: He said all employees.
19       JUDGE ROSAS: As it appeared to him.  Overruled.

20       BY MS. ROBERTS: 
21  Q   If I could ask you know to look at Exhibit 56, which I

22   think is also in the stack in front of you?
23  A   Yes, I do recall seeing this before.
24  Q   Do you recall how you received Exhibit 56?
25  A   It also was an email.
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 1  Q   Did you read it -- let me direct your attention back to

 2   Exhibit 54.  At the time you received Exhibit 54, did you read

 3   it?
 4  A   Yes.
 5  Q   At the time you received Exhibit 56, did you read that

 6   document as well?
 7  A   Yes.
 8  Q   Now if you would please take a look at Exhibit 49 that I

 9   believe is in the documents before you.  Do you have

10   Respondent's Exhibit 49 in front of you?
11  A   Yes.
12  Q   Have you seen that document before?
13  A   Yes.
14  Q   Do you recall how you obtained that or how you received

15   that document?
16  A   I don't recall if it was an email or a letter sent to my

17   house.  Most of the communications were in both forms, so I

18   don't recall.  I do recall seeing this, but I don't remember.

19  Q   And then let me direct your attention to another document

20   that should be in the stack there before you, Respondent's

21   Exhibit 47.  On the first page, it'll say 47-1.
22  A   47-1?
23  Q   Yeah, on the first page, it says 47-1, Respondent's

24   Exhibit 47-1.  Do you have that document?
25  A   Yes.
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 1  Q   Take a look and let me know whether or not you've seen

 2   that document.
 3  A   Yes.
 4  Q   Do you recall how you received Respondent's Exhibit 47?

 5  A   I don't recall.
 6  Q   Did you read it at the time you received it?
 7  A   I remember reading it.
 8  Q   Do you recall receiving Respondent's Exhibit 47 prior to

 9   the union election?
10       MS. ROBERTS: Objection.  Lack of foundation.

11       JUDGE ROSAS: Overruled.
12       THE WITNESS: From my recollection, it was before the

13   election.
14       BY MR. POWELL: 
15  Q   During the union campaign, did you attend any open union

16   meetings?
17       MS. ROBERTS: Objection, foundation, form.

18       MR. POWELL: I'll rephrase, that's fine.
19       BY MR. POWELL: 
20  Q   During the union campaign, did you attend any meetings

21   that were held by the union?
22  A   Yes.
23  Q   How many?
24  A   Two meetings.
25  Q   Let's go to the first meeting that you attended.  Do you
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 1   recall where that meeting was?
 2  A   It was in Fulton.  I believe it was an Elks lodge.
 3  Q   What occurred at that meeting?
 4       MS. ROBERTS: Objection, relevance.
 5       JUDGE ROSAS: We've been over this with respect to a

 6   particular relevant line of inquiry.  I'm going to permit it.

 7   Go ahead, you can elicit the testimony -- well, all right, we

 8   need to discuss it.  Sir, can you just step out for one minute

 9   to this room?
10   (Whereupon, the witness leaves the hearing room.)
11       JUDGE ROSAS: All right.
12       MS. LESLIE: Your Honor, at least at this juncture, there

13   doesn't appear to be any testimony this witness would offer

14   about anything to do with the cards or --
15       JUDGE ROSAS: Well, I don't know that.  Do I know that?

16       MS. LESLIE: Well, my understanding was in terms of the

17   union's campaign, that unless it specifically addressed some

18   relevant issue --
19       JUDGE ROSAS: Right.
20       MS. LESLIE: -- we were not going to get into what exactly

21   may or may not have happened at that meeting.
22       JUDGE ROSAS: Right.  So how do I know that --

23       MS. LESLIE: Well, you could ask --
24       JUDGE ROSAS: -- until he asks the question?

25   Understanding, Mr. Powell, that with respect to any testimony
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 1   about things transpiring at the meeting that have nothing to do

 2   with the card transaction, I'm likely to sustain the objection

 3   and strike the testimony.  Okay?
 4       MR. POWELL: I understand, Your Honor.
 5       JUDGE ROSAS: All right.
 6   (Whereupon, the witness enters the hearing room.)
 7       JUDGE ROSAS: Sir, do you recall the question?

 8       THE WITNESS: No.  I would like to have him ask it again.

 9       MR. POWELL: And, actually, I'll rephrase the question.

10       BY MR. POWELL: 
11  Q   You testified before you stepped out of the room that you

12   had attended a union meeting in Fulton, at the Elks Lodge, I

13   believe, is that correct?
14  A   Yes.
15  Q   Did you stay for the entirety of that meeting?
16  A   I would say it was the end of the more or less formal

17   meeting.  At the time I was leaving and most others, the union

18   reps there said they were going to remain there and stay there

19   if anybody wanted to come up and talk to them afterwards, they

20   could.  It seemed like it was --
21       MS. ROBERTS: Objection to it seems like and everything

22   after that.
23       JUDGE ROSAS: Sir, only what you recall.
24       THE WITNESS: Well, what I recall was that most everybody

25   in the room was leaving and there were a few that stayed to go
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 1   up and talk to the reps.  So I would say that was the end of

 2   the meeting.
 3       BY MR. POWELL: 
 4  Q   And did you leave, at that point, or did you go up and

 5   talk to the union reps?
 6  A   I left.
 7  Q   Did you attend a second union meeting?
 8  A   Yes.
 9  Q   Where was that meeting?
10  A   That was at a union hall just down the street from the

11   plant.
12  Q   Do you recall if it was a pipefitters' union hall?
13  A   Pipefitters Union, yes.
14  Q   During the union campaign, were there employees who openly

15   supported the union and other employees who openly opposed the

16   union?
17       MS. ROBERTS: Objection to the form of the question,

18   compound, and the term open.  I'm not sure what that means.

19       JUDGE ROSAS: I'll allow it.  You can answer.

20       THE WITNESS: Yes.
21       BY MR. POWELL: 
22  Q   During the course of the union campaign, did you see any

23   union literature?
24  A   Yes.
25  Q   During the course of the union campaign, did you ever
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 1   observe any supervisor or manager taking down or removing any

 2   union literature in the plant?
 3       MS. ROBERTS: Objection, lack of foundation.

 4       JUDGE ROSAS: Overruled.
 5       BY MR. POWELL: 
 6  Q   I'm going to ask the question in a more specific fashion.

 7   During the campaign, did you ever see any supervisors or

 8   managers taking down or removing union literature from break

 9   areas or employee bulletin boards?
10  A   No.
11  Q   During the course of the union campaign, did any

12   supervisors or managers ever tell you that employees were not

13   permitted to distribute union literature in the plant or in

14   employee break areas?
15       MS. ROBERTS: Objection to the leading, lack of

16   foundation.
17       JUDGE ROSAS: Overruled.  You can answer.

18       THE WITNESS: Could you ask that again?
19       BY MR. POWELL: 
20  Q   Sure.  Did any supervisors or managers ever tell you that

21   employees were not permitted to distribute union literature in

22   the plant?
23       MS. ROBERTS: Objection to managers.  It draws a legal

24   conclusion, supervisors.
25       JUDGE ROSAS: If you know.
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 1       THE WITNESS: No.
 2       BY MR. POWELL: 
 3  Q   Prior to the union vote, did you attend a speech at which

 4   the company's CEO, Phil Martens, and plant manager Chris Smith

 5   spoke?
 6  A   Yes, I did.
 7  Q   The speech and meeting that you attended, where was it

 8   held?
 9  A   It was held in the new CASH area, CASH line area of the

10   plant.
11  Q   What is the new CASH line area?
12  A   That would be the first automotive finishing line.

13  Q   Where did you sit during the course of that meeting?

14       MR. MANZOLILLO: Objection to the relevance.

15       JUDGE ROSAS: Repeat the question.
16       MR. POWELL: I said where did he sit in that meeting.

17       JUDGE ROSAS: Overruled.
18       THE WITNESS: I sat approximately in the middle of the

19   seating area.
20       BY MR. POWELL: 
21  Q   During the course of the meeting, were you able to hear

22   what was being said?
23  A   For the most part.  A couple of things I didn't hear, but

24   I had heard most of the content.  It was very noisy and

25   background noise.
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 1  Q   Mr. Cartier, did you vote in the union election?
 2  A   Yes.
 3  Q   Did you find the union election process to be
 4   professionally managed?
 5       MS. ROBERTS: Objection.
 6       MR. MANZOLILLO: Objection.
 7       JUDGE ROSAS: Sustained.
 8       BY MR. POWELL: 
 9  Q   Prior to voting in the union election, did you have any

10   concerns about the secrecy of your ballot?
11       MS. ROBERTS: Objection to concern and relevance.

12       MR. POWELL: It goes to the issue of the remedy, Your

13   Honor.
14       JUDGE ROSAS: Sustained.
15       BY MR. POWELL: 
16  Q   Having participated in the union election process, would

17   you be more comfortable today knowing that your vote would be

18   secret than you were --
19       MS. ROBERTS: Same --
20       MR. POWELL: -- prior to the election?
21       MR. MANZOLILLO: Objection.
22       MS. ROBERTS: Objection.
23       JUDGE ROSAS: Make sure he gets his question.  Sustained.

24       BY MR. POWELL: 
25  Q   You testified earlier that during the campaign, there were
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 1   employees who were open about their support for the union.

 2   Since the election, based upon your observations, how has the

 3   company treated the employees who were open and supportive of

 4   the union?
 5       MS. ROBERTS: Objection, Your Honor, relevance.

 6       JUDGE ROSAS: Sustained.
 7       MR. POWELL: We believe it goes to the remedy again, Your

 8   Honor.
 9       BY MR. POWELL: 
10  Q   Prior to testifying today, did you meet with the company's

11   attorneys?
12  A   Yes.
13  Q   When you met with the company's lawyers, were you provided

14   any information about your decision on whether or not to

15   participate in an interview or meet with the company's lawyers?

16  A   Yes.
17  Q   Were you provided with any written statement of your

18   rights in that regard?
19  A   Yes.
20  Q   If you would please look in the stack of documents and

21   there should be a document in front of you that's Respondent's

22   Exhibit 293.
23  A   This is 293.
24  Q   Have you seen a document like that before?
25  A   Yes.
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 1  Q   Did you see a document like Exhibit 293, Respondent's

 2   Exhibit 293 prior when you met with the company's lawyers?

 3  A   Yes.
 4  Q   And did you have an opportunity to read that document over

 5   each time before you met with the company's lawyers?

 6  A   Yes.
 7  Q   And did you elect to speak to the company's lawyers?

 8  A   Yes.
 9       MR. POWELL: Subject to a proffer at the end of his

10   testimony, I don't have any further questions, at this time,

11   Your Honor.
12       JUDGE ROSAS: Didn't you get the proffer out already?

13       MR. POWELL: No, I did not.
14       JUDGE ROSAS: All right.  Intervenor?
15       MS. LANGAN: No questions, Your Honor.
16       JUDGE ROSAS: Cross-examination?
17       MS. ROBERTS: Can we go off?
18       JUDGE ROSAS: Off the record.
19   (Whereupon, a brief recess was taken.)
20       JUDGE ROSAS: On the record.
21   General Counsel, cross-examination?
22       MS. ROBERTS: We have no questions for this witness.

23       JUDGE ROSAS: Correct?
24       MR. MANZOLILLO: No, we have none, either, Your Honor.

25       JUDGE ROSAS: Okay.  Thank you, sir.  You are excused, at
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 1   this point, subject to further instruction from counsel.  You

 2   can step outside.  In the meantime, if you don't return, I'd

 3   like to ask you to please not discuss your testimony with

 4   anyone until you are advised by counsel that the record in the

 5   case is closed.  Thank you very much.
 6   (Witness excused.)
 7       JUDGE ROSAS: You're going to proffer, right?

 8       MR. POWELL: Are we proffering before we break, Your

 9   Honor?
10       JUDGE ROSAS: Yes.
11       MR. POWELL: Okay.  Step outside and please wait for a

12   moment.
13   (Pause.)
14       MR. POWELL: I will try to keep it short as an act of

15   kindness.  Based upon your previous rulings, we understand the

16   following testimony would be excluded.  As stated previously,

17   we believe that it would be relevant to the issues of context,

18   causation, the loss of any election majority support, and as to

19   the issue of the remedy in terms of the employees' exercise of

20   Section 7 rights.
21       During the course of the union campaign -- Mr.
22   Cartier, if permitted to testify, would testify that during the

23   course of the union campaign, he opposed the union for a number

24   of reasons including the Steelworkers' track record.  He

25   explained that to several of the younger employees who he
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 1   believed that the union was misleading during the course of the

 2   campaign.  He explained to some of his younger co-workers that

 3   union contracts typically provide for promotions to be based

 4   upon seniority and that his ability to stay in his current role

 5   could be in jeopardy if the union was voted in and a seniority

 6   system was set up under a union contract.  No one from

 7   management told him to say this.  He just wanted to make sure

 8   that his younger co-worker understood those possibilities.  The

 9   co-worker's response to that was "oh, my god" and that he did

10   not understand that risk.
11   During the course of the union meeting at the Elks Lodge

12   in Fulton, it started out as an informational meeting, but

13   ended up becoming a yelling and screaming match between the

14   two, I guess, camps of employees, pro-union and anti-union

15   employees.  He saw that -- Mr. Cartier saw during the course of

16   that meeting that there was a real rift and division developing

17   between employees and that he did not think that was beneficial

18   for the Novelis plant.
19   He also attended a second union meeting at the
20   Pipefitters' union hall which he viewed as being a bunch of

21   union propaganda and promises that he was not impressed with.

22   During the course of the campaign, he communicated to

23   numerous co-workers that the global market was changing, that

24   the company had been a good company for 30 years and that he

25   thought that the employees should give the company another
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 1   chance.  Based upon his conversations with those co-workers, he

 2   believes that that message was effective and persuaded others.

 3   Mr. Cartier read the Labor Board's complaint against the

 4   company.  He thinks that the Union's allegations are false.

 5   And he never heard or saw anything like the threats and other

 6   allegations that are being alleged.
 7   During the campaign, he believes that the company was very

 8   factual in its approach.  It was professional.  It was
 9   respectful of employees with different viewpoints, including

10   those that supported the union.  And he never saw any actions

11   by the company to discriminate or pressure any union supporter.

12   He believes that in the event there are any unfair labor

13   practices found in this case, that a fair election could be

14   held if one was ordered and that employees would feel free to

15   vote how they wanted.  That if there was another election,

16   employees would have more confidence now than they did in the

17   first election since they have been through it and they have

18   seen that their votes both remain secret and that the company

19   has not taken action against employees based upon how they

20   voted.  Even after the election, the company has continued to

21   treat union supporters with respect.
22   He also believes that it would be unfair to those
23   employees who actively campaigned against the union for a

24   bargaining order to be issued in this case.
25       MS. ROBERTS: Yes, we'd object.
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 1       JUDGE ROSAS: Please do, ask him again.
 2       BY MR. LARKIN: 
 3  Q   What did Mr. Gorney say to you about signing a card?

 4  A   He said I needed to sign that to be protected from the

 5   company.
 6  Q   What was your response?
 7  A   I didn't need to be protected from the company.
 8  Q   Did he say anything in response to that?
 9  A   No.  He just tried to start on how everything was going to

10   go as far as everything is frozen, and negotiated up, and stuff

11   like that, trying to give me some more information to change my

12   mind maybe, I'm not sure.
13  Q   Did Mr. Gorney tell you that signing a union card

14   designates the union as your collective bargaining agreement?

15       MS. ROBERTS: Objection, Your Honor, leading.

16       JUDGE ROSAS: Sustained.
17       BY MR. LARKIN: 
18  Q   Did Mr. Gorney say anything else about the impact of what

19   signing a card means?
20       MS. ROBERTS: Objection.
21       JUDGE ROSAS: Sustained.
22       MR. LARKIN: Well, Your Honor, I don't believe that's a

23   leading question.  I asked him if he said anything else.

24       JUDGE ROSAS: Did he say anything else?
25       THE WITNESS: No, not other than that.
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 1       BY MR. LARKIN: 
 2  Q   Mr. Malone, during the campaign, did your supervisors hold

 3   any meetings with you and your crew to discuss the upcoming

 4   union vote?
 5  A   Yes.  After they had their petition okayed and all that,

 6   then we got updates weekly via PowerPoint meetings.

 7  Q   Who would hold those meetings?
 8  A   In the CASH department, it was usually Warren Smith that

 9   headed our meeting.
10  Q   Do you recall what the company or what Mr. Smith discussed

11   with you and other employees during those meetings?

12  A   Just basically to get all the facts we can and to make a

13   decision that's right for us.
14  Q   Did Mr. Smith encourage employees to vote?
15  A   Yes.  He said on there, well, everybody should vote.

16  Q   Did he tell you how you should vote?
17       MS. ROBERTS: Objection to leading.
18       JUDGE ROSAS: I'll allow it.
19       THE WITNESS: No.
20       BY MR. LARKIN: 
21  Q   Did he ever discuss the subject of collective
22   bargaining --
23       MS. ROBERTS: Objection to leading.
24       MR. LARKIN: -- during these meetings?
25       MS. ROBERTS: I'm sorry.  I didn't mean to cut you off.
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 1       JUDGE ROSAS: I'll allow it.
 2       THE WITNESS: Just through the PowerPoint presentations,

 3   they gave us an introduction to it and how it all works.

 4       BY MR. LARKIN: 
 5  Q   And what did Mr. Smith have to say about the subject of

 6   collective bargaining?
 7  A   Nothing.  They just put the information out there and told

 8   us to make the best decision.
 9  Q   There is a stack of documents in front of you.  Could you

10   leaf through that stack and see if there is a copy of
11   Respondent's Exhibit 70 in the stack?  Do you see that?

12  A   Yeah, I believe this is it.
13  Q   Do you recognize Exhibit 70?
14  A   Yes.
15  Q   Is that a document that Mr. Smith shared with you during

16   the group meetings?
17       MS. ROBERTS: Objection to the leading.
18       JUDGE ROSAS: Break that down.  You said you recognize

19   Respondent's 70, right?
20       MR. LARKIN: He did, the answer was yes.
21       JUDGE ROSAS: Okay.  Next question.
22       BY MR. LARKIN: 
23  Q   Is Exhibit 70 a document Mr. Smith shared with you during

24   the meetings?
25  A   Yes.
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 1  Q   Is there a copy of Exhibit 77 in your stack?
 2  A   There's a packet of 77's here, 77-1, 77-2.
 3  Q   Yes.  Can you leaf through that document and tell us if

 4   you recognize it?
 5  A   Yes, this looks like all the material that was presented

 6   to us.
 7  Q   By Mr. Smith?
 8  A   By Mr. Smith.
 9  Q   During the meetings you described?
10  A   Yes.
11  Q   Did Mr. Smith ever tell you that the plant would shut down

12   if the union was voted in?
13  A   No.
14  Q   Did he ever tell you that you would lose your job if the

15   union was voted in?
16  A   No.
17  Q   Or that you would definitely have a decrease in pay or

18   benefits if the union was voted in?
19  A   No.
20  Q   Do you recall any manager ever telling you during the

21   course of the campaign that the plant would shut down if the

22   union was voted in?
23  A   No.
24  Q   Or that you would lose your job if the union was voted in?

25       MR. MANZOLILLO: Objection.  Meetings already with -- a
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 1   transcription and we should allow it to speak for themselves.

 2       JUDGE ROSAS: I'll allow it.  You can answer.  Do you

 3   recall that?
 4       THE WITNESS: No.
 5       BY MR. LARKIN: 
 6  Q   Mr. Malone, during the course of the campaign, did you

 7   observe pro-union literature in the plant, or hanging up in and

 8   around the plant?
 9  A   Some, yes.
10  Q   Did you receive any pro-union materials at your home?

11  A   Yes.
12  Q   Did you do anything with those?
13  A   No.
14  Q   Going to the campaign, did you ever observe your

15   supervisor tell any employee that they were not allowed to

16   distribute pro-union literature?
17       MS. ROBERTS: Objection, Your Honor, lack of foundation,

18   leading.
19       JUDGE ROSAS: Overruled.
20       BY MR. LARKIN: 
21  Q   Did you ever observe your supervisor tell an employee to

22   remove campaign or union literature from any break room or the

23   cafeteria?
24  A   No.
25  Q   Mr. Malone, did you attend a meeting in which the
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 1   company's CEO, Mr. Martens, and Plant Manager Smith --

 2       MR. LARKIN: Actually, I'm sorry, Your Honor, strike that.

 3       BY MR. LARKIN: 
 4  Q   Mr. Malone, I'm going to ask you to look in that stack of

 5   documents again.  There should be a copy of Respondent's

 6   Exhibit 47 in the stack.
 7       MS. ROBERTS: I'm going to object, Your Honor.  This is

 8   repetitive, cumulative.
 9       JUDGE ROSAS: Overruled for the moment.
10       THE WITNESS: 47?
11       BY MR. LARKIN: 
12  Q   Yes.  Do you have that there?
13  A   Yes.
14  Q   Can you take a moment to look at it and tell us if you

15   recognize Respondent's Exhibit 47?
16  A   Yes.
17  Q   Can you tell us what it is?
18  A   It's an email sent to the employees explaining where we

19   stood.
20  Q   Do you recall receiving a copy of Exhibit 47?
21  A   Yes.
22  Q   Where did you receive it?
23  A   I believe I had this one in email and at the house.

24  Q   Did you read it when you received it?
25  A   Yes.
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 1  Q   Take a look at Exhibit 54.  Oh, I'm sorry, Respondent's

 2   Exhibit 54.
 3       MS. ROBERTS: Same object, Your Honor.
 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: Okay, here it is.
 6       BY MR. LARKIN: 
 7  Q   Can you just take a moment to look at it and tell us if

 8   you recognize Respondent's Exhibit 54?
 9  A   Yes.
10  Q   Can you tell us what it is?
11  A   It's an email from our plant manager on an update of the

12   situation.
13  Q   Do you remember receiving Respondent's Exhibit 54?

14  A   Yes.
15  Q   How did you receive it?
16  A   Email and at home.
17  Q   And did you read it when you received it?
18  A   Yes.
19  Q   Could you flip to Exhibit 56, Respondent's 56?
20  A   Yes.
21  Q   Can you tell us what that one is?
22  A   It's another update further down the line from plant

23   management, Phil Martens.
24  Q   Do you know what title Mr. Martens is with the company?

25  A   I believe he's president, CEO.
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 1  Q   Do you recall how you received Respondent's Exhibit 56?

 2  A   Email.
 3  Q   Did you read it when you received it?
 4  A   Yes.
 5  Q   Mr. Malone, did you vote in the secret ballot election?

 6  A   Yes.
 7  Q   Mr. Malone, did you attend a meeting at the Oswego plant

 8   recently at which a member of the National Labor Relations

 9   Board was present at the meeting?
10  A   Yes.
11  Q   Do you recall approximately when that meeting took place?

12  A   A couple of weeks ago, approximately.
13  Q   Was anyone from plant management present at that meeting?

14  A   Yes, Chris Smith represented the plant manager.
15  Q   Mr. Smith, the plant manager?
16  A   Yes.
17  Q   And what actions did Mr. Smith take during the meeting?

18  A   He introduced the people in the room, the NLRB people, and

19   he read the court order.
20  Q   And what did he say -- you say he read the court order,

21   what did he read?
22       MS. ROBERTS: I'm going to object to this line of

23   questioning as to relevance.
24       JUDGE ROSAS: Was your question whether he read the court

25   order?
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 1       MR. LARKIN: Well, he said court order.  A better question

 2   would have been please describe what he read, the court order,

 3   do you recall what Mr. Smith read in the court order.

 4       JUDGE ROSAS: I'm going to sustain it.  In this case, it's

 5   certainly not the best evidence to elicit this type of
 6   testimony, in this fashion.
 7       BY MR. LARKIN: 
 8  Q   After the meeting, did the company post a copy of what Mr.

 9   Smith read anywhere in the plant?
10       MS. ROBERTS: Objection, Your Honor, to relevance and lack

11   of foundation.
12       JUDGE ROSAS: I'll allow it.  Let's get it in the record.

13   Go ahead.
14       THE WITNESS: Yes.  It has been posted on all the bulletin

15   boards at the entrances and in our area.
16       BY MR. LARKIN: 
17  Q   Do you know Everett Abare?
18  A   Yes, I do.
19  Q   Do you know if Mr. Abare held a crew leader position in

20   the plant?
21  A   Yes, he did.
22  Q   Do you know if Mr. Abare held any other positions in the

23   plant?
24  A   I believe he was a volunteer EMT in the fire department.

25  Q   Are you aware whether those duties were removed from Mr.
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 1   Abare at any point in time this year?
 2  A   Only through hearsay.  I don't personally have anything to

 3   do with stuff like that.
 4  Q   Did the order that Mr. Smith read say anything about

 5   Mr. Abare?
 6       MS. ROBERTS: Objection, again, to relevance and to lack

 7   of foundation as to competence of this witness.
 8       JUDGE ROSAS: I'm going to sustain on the basis of best

 9   evidence.
10       BY MR. LARKIN: 
11  Q   Mr. Malone, prior to testifying here, today, have you met

12   with the company's attorneys?
13  A   Yes.
14  Q   And when you met with the company's attorneys, were you

15   provided with a statement addressing your rights about whether

16   or not you had to meet with the company's attorneys?

17  A   Yes.
18  Q   In the stack of documents there, there should be a

19   document labeled Respondent's Exhibit 293.  Can you take a peek

20   for that, please?
21  A   Yes.
22  Q   Do you recognize Respondent's Exhibit 293?
23  A   Yes.
24  Q   Where have you seen that before?
25  A   My meeting with the company's attorney.
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 1  Q   And when you met with the company's attorneys, did you

 2   sign a copy of Exhibit 293?
 3  A   Yes.
 4  Q   And when you met with the company's attorneys, did you do

 5   so voluntarily?
 6  A   Yes.
 7  Q   Did anybody from the company force you to meet with the

 8   company's attorneys?
 9  A   No.
10       MR. LARKIN: Nothing further.  I'll have a proffer to read

11   at the end.
12       MS. LANGAN: No questions.
13       JUDGE ROSAS: Cross-examination?
14       MS. LESLIE: Can we have just a minute, Your Honor?

15       JUDGE ROSAS: Off the record.
16   (Whereupon, a brief recess was taken.)
17       JUDGE ROSAS: Cross-examination.
18       CROSS-EXAMINATION
19       BY MS. LESLIE: 
20  Q   Hi, my name is Linda Leslie.  I'm an attorney with the

21   government, the National Labor Relations Board.  I just have a

22   couple of questions.  Isn't it true that you are an Intervenor

23   in this action?
24  A   Yes, I am.
25  Q   And you are represented by the law firm of Bond, Schoeneck
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 1   & King, is that correct?
 2  A   Yes, I am.
 3  Q   You testified previously that you met with the company's

 4   attorneys, correct?
 5  A   Yes.
 6  Q   How many times did you meet with the Respondent's

 7   attorneys?
 8  A   The company's attorney?
 9  Q   Yes, the company's attorney, sorry.
10  A   I believe twice.
11  Q   And when you met with the company's or Respondent's

12   attorneys, was your attorney present?
13  A   No.
14  Q   Have you met with your attorney?
15  A   Yes.
16  Q   You have testified that you saw pro-union literature

17   around the facility, is that correct?
18  A   Yes.
19  Q   And it's true also that you saw anti-union literature also

20   around the company?
21  A   As far as literature, no, but people had stickers.
22  Q   What did their stickers say?
23  A   No.
24  Q   All right.  And you also testified about your supervisor,

25   that you didn't observe your supervisor ever telling someone
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 1   any point in time; has not stopped at any point in time since.

 2   The CASH lines are enormous buildings and their daily

 3   construction is visible to employees in the plant, very

 4   obvious.
 5   To Mr. Malone's knowledge, no other Novelis facility in

 6   the United States has the capacity to service Ford and the

 7   other customers from whom Novelis has secured aluminum

 8   contracts.  The company's Kingston plant has a CASH line, but

 9   it is dwarfed in size and scope by the CASH lines in operation

10   at Oswego, and the Kingston line could never supply -- could

11   never meet the company's contractual commitments given its

12   known capacity.
13   Mr. Malone grew up in Oswego and has many family and

14   friends who have worked at unionized facilities in the past.

15   During his lifetime working and living in Oswego, he has

16   observed many unionized factories close, specifically the

17   Miller Brewing Company.  During his 30 years at Novelis,

18   Oswego, many of his former co-workers left the Oswego plant to

19   go work in Miller Brewing Company for the prospect of higher

20   wages, but that that plant is now closed.
21   He has also observed the Nestle, Silver Wire, and
22   Cyclotherm plants, which are all unionized plants, close or

23   family and friends lose their jobs.  Many of Oswego's current

24   work force are employees who previously worked at those plants.

25   During the organizing drive at Novelis, Mr. Malone shared
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 1   his observations and experiences with his co-workers.  He

 2   talked to at least 25 to 50 of his co-workers during which he

 3   shared these experiences.  Many of the employees with whom he

 4   spoke are younger, more junior employees with little life and

 5   job experience, many of who, in Mr. Malone's opinion,

 6   originally supported the idea of unionization.
 7   Mr. Malone, in speaking to those employees, explained to

 8   them his many, many years at Oswego, and that there will be ups

 9   and downs; the plant has always been successful.  He told these

10   employees that New York is a very difficult state to do

11   business without the burden of a union, let alone with one.

12   He believes that his comments and his actions during the

13   campaign made an impact.  For example, he talked to Zack

14   Welling, a younger employee, about the potential downside to

15   the unionization and believes that Mr. Welling changed his mind

16   after speaking with Mr. Malone.
17   Mr. Malone voted his true feelings in the secret ballot

18   election.  He does not think there is any reason why a fair

19   rerun could not be held, because once you get behind the

20   curtain, no one knows how you vote.
21   During the NLRB reading that Mr. Malone testified about,

22   Mr. Smith, in the course of reading the federal district

23   court's Section 10(j) order, stated that Mr. Abare would be

24   restored to his prior positions.
25   Mr. Malone believes that the card signing drive was
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 1   conducted illegally.  He heard from several of his co-workers

 2   that they were told if the union comes in, everything would be

 3   frozen in terms of wages and benefits, and bargaining goes up

 4   from there.  He knows that's not the case and during the

 5   campaign explained to many employees that that is not the case.

 6   Mr. Malone was so upset by what he heard about the card

 7   signings that he personally contacted National Right-to-Work to

 8   see if he could secure some assistance opposing what he

 9   believed was illegal activity.  No one from the company put him

10   up to it.  He called them, himself.
11   Mr. Malone, despite my proffer, Mr. Malone is not
12   anti-union.  If he thought a union could help the company or

13   help the employees, he would have voted for one.  He simply

14   does not believe that's the case.
15   Mr. Malone believes that if the NLRB forces Novelis to

16   bargain with the Union given the results of the election that

17   would be unfair and that if that occurred, he would consider

18   additional personal legal action.
19       MR. MANZOLILLO: We would object, Your Honor, on multiple

20   grounds.
21       MS. ROBERTS: To the extent any of that would be

22   evidentiary, we object and we object to the general proffer,

23   the substance of the testimony on such a proffer.
24       JUDGE ROSAS: I'm going to sustain the objection.  And

25   specifically with respect to information in your proffers help
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 1   out, in this case the CASH line, the investment on the part of

 2   the company and its plant, that is being sustained on the basis

 3   of cumulative testimony.  It all appears to be consistent with

 4   what has been introduced into the record, at this point.  And,

 5   again, should there be something coming up on General Counsel's

 6   rebuttal case, if any, to otherwise counter that or undermine

 7   that, you can revisit that with rebuttal testimony.
 8   Next witness?
 9       MR. POWELL: Your Honor, may we take a lunch break?

10       JUDGE ROSAS: Do you not have anybody out there?

11       MR. POWELL: We do.
12       JUDGE ROSAS: Let's reconvene at one o'clock.  Off the

13   record.
14   (Whereupon, at 12:11 p.m., a luncheon recess was taken.)

15   
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 1       MR. MANZOLILLO: Objection; asked and answered.

 2       JUDGE ROSAS: Sustained.
 3       BY MR. POWELL: 
 4  Q   During the course of the union campaign, did the company

 5   managers, your company managers communicate any information to

 6   you about how union negotiations or bargaining would work if

 7   the union was voted in?
 8       MS. ROBERTS: Objection, leading.
 9       JUDGE ROSAS: Sustained.
10       BY MR. POWELL: 
11  Q   During the campaign, did the company's managers

12   communicate any information to you about collective bargaining?

13  A   Yes.
14  Q   What do you recall they communicated to you on that

15   subject?
16       MR. MANZOLILLO: Objection to vague, general.

17       MS. ROBERTS: Objection, no foundation.
18       MR. MANZOLILLO: And foundation.
19       MR. POWELL: I just established that he had received

20   communications from the company about the subject of collective

21   bargaining.  And now I'm asking what he recalls.
22       JUDGE ROSAS: Seems a little vague and general.

23       MR. POWELL: Well, now there's getting more specific

24   questions.  I was drawing objections on the basis that it was

25   leading.  I am now trying --
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 1       JUDGE ROSAS: Right, no, I understand that.

 2       MR. POWELL: -- being more general to avoid a leading

 3   objection so that I can ask him what he recalls.  I will then

 4   ask him more specific questions if he establishes that he

 5   recalls anything about this general subject.
 6       JUDGE ROSAS: Fair enough.  Overruled.  Go ahead.

 7       THE WITNESS: What I recall is collective bargaining could

 8   be better, or worse, or stay the same as far as our job

 9   description and benefits.
10       BY MR. POWELL: 
11  Q   Do you recall who communicated that information to you?

12  A   Ernie Tresidder.
13  Q   Do you recall by what means Mr. Tresidder communicated

14   that information to you?
15  A   PowerPoint presentation.
16  Q   Let me direct your attention to some of the documents that

17   are sitting at the witness stand there before you and if you

18   could locate Respondent's Exhibit 77?  Have you located

19   Respondent's Exhibit 77?
20  A   Yes, I have.
21  Q   If you would please take a moment to look through

22   Respondent's Exhibit 77 and then let me know if you've seen the

23   information before contained in that PowerPoint presentation.

24  A   Yes, I have seen this.
25  Q   Do you recall when you saw it?

Page 2169

 1  A   Sometime in January, I believe.
 2  Q   And on what occasion?  Was it meetings?  Describe the

 3   circumstances in which you saw it.
 4  A   When I actually saw this was on our truck shop break

 5   table.  There was a copy of it sitting on the table.
 6  Q   Do you recall whether you attended a meeting at which Mr.

 7   Tresidder covered the same information as contained in

 8   Exhibit 77?
 9       MS. ROBERTS: Objection, leading.
10       JUDGE ROSAS: I'll allow that.  You can answer.

11       THE WITNESS: I did see it there, too.
12       BY MR. POWELL: 
13  Q   So you saw it on two occasions that you can recall?

14  A   Yes.
15  Q   At a meeting with Mr. Tresidder and then in the truck

16   shop --
17  A   And then a paper copy.
18  Q   -- break area?  I'm sorry.  You have to wait until I ask

19   my question before you answer.  If you would please look on the

20   exhibits before you and look for Respondent's Exhibit 70 and

21   let me know when you've found that document.
22  A   I have it.
23  Q   Have you seen Respondent's Exhibit 70 before?
24  A   Yes.
25  Q   Do you recall on what occasion?
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 1  A   I saw it sitting on the break table, and I picked it up

 2   and read it.
 3  Q   Was that in January or February, prior to the union

 4   election?
 5  A   Prior to the union election.
 6  Q   If I could direct your attention to another exhibit in the

 7   stack before you, Respondent's Exhibit 54.
 8  A   Okay.
 9  Q   Have you seen that document before?
10  A   No, I have not.
11  Q   You don't recall seeing Exhibit 54?
12       MS. ROBERTS: Objection; asked and answered.

13       JUDGE ROSAS: Sustained.
14       BY MR. POWELL: 
15  Q   Let me have you take a look at Respondent's Exhibit 56

16   that's in the stack there.
17  A   Okay.
18  Q   Do you have it in front of you?
19  A   Yes.
20  Q   Have you seen Respondent's Exhibit 56 before?
21  A   Yes.
22  Q   Do you recall where you received Respondent's Exhibit 56?

23  A   A letter in my mail.
24  Q   So you received it in a letter sent to your home?
25  A   Correct.
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 1  Q   During the course of the union campaign, did any of your

 2   managers that you testified to previously, Ernie Tresidder,

 3   Steve, whose last name I cannot pronounce right now, Steve

 4   Schrecengost, Cliff Pelton, did any of those managers ever make

 5   any statements to you that the company would close the Oswego

 6   plant or could close the Oswego plant if the union was voted

 7   in?
 8  A   No.
 9       MR. MANZOLILLO: Objection.
10       JUDGE ROSAS: Overruled.
11       BY MR. POWELL: 
12  Q   Did any of your managers, that same grouping of managers,

13   make any statements to the effect of the company would lay

14   employees off or there could be job losses if the union was

15   voted in?
16       MR. MANZOLILLO: Objection to "to the effect."

17       JUDGE ROSAS: Overruled.
18       THE WITNESS: No.
19       BY MR. POWELL: 
20  Q   Did any of your managers make any statements to the effect

21   that you would -- that employees would lose wages or benefits

22   if the union was voted in?
23       MS. ROBERTS: Objection, relevance.
24       JUDGE ROSAS: Overruled.
25       MS. ROBERTS: And lack of foundation.
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 1       JUDGE ROSAS: Overruled.
 2       THE WITNESS: No.
 3       BY MR. POWELL: 
 4  Q   At any point in time during the campaign, do you recall

 5   any company official making any statements to the effect that

 6   the plant would close if the union was voted in?
 7       MR. MANZOLILLO: Objection, requires a legal conclusion

 8   relative to the February 17 activities.
 9       MS. ROBERTS: And the foundation.
10       JUDGE ROSAS: The what?
11       MR. MANZOLILLO: It requires a legal conclusion relative

12   to the February 17th activities.
13       MS. ROBERTS: And lack of foundation.
14       MR. POWELL: No legal conclusion is required.  I simply

15   asked him does he recall.
16       JUDGE ROSAS: Repeat the question.
17       BY MR. POWELL: 
18  Q   At any point in time during the union campaign, do you

19   recall any company official making any statement to the effect

20   that the plant would close if the union was voted in?
21       JUDGE ROSAS: Overruled.  If you know?
22       THE WITNESS: No.
23       BY MR. POWELL: 
24  Q   At any point in time during the union campaign, do you

25   recall any company official making any statement to the effect
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 1   that employees would lose wages or benefits if the union was

 2   voted in?
 3  A   No.
 4  Q   At any point in time during the union campaign, do you

 5   recall any company official making any statements to the effect

 6   that employees would lose their jobs or that there would be a

 7   loss of business if the union was voted in?
 8  A   No.
 9  Q   Have you recently attended any meetings where Plant

10   Manager Chris Smith read something in the presence of an agent

11   for the National Labor Relations Board?
12  A   Yes.
13       MS. ROBERTS: Objection to relevance.
14       JUDGE ROSAS: Overruled.
15       BY MR. POWELL: 
16  Q   Where did that meeting take place?
17  A   In the cafeteria.
18  Q   And do you recall when the meeting took place?
19  A   It was like 5 p.m., towards the end of our shift.
20  Q   How long ago?
21  A   About a week ago.
22  Q   Who from management was present at that meeting?

23  A   Chris Smith.
24  Q   What did Mr. Smith do during the meeting?
25  A   Read the ruling from the court's decision.
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 1  Q   Did he introduce anyone else who was present at that

 2   meeting?
 3  A   Just the Labor Relations person.
 4  Q   Can you say approximately how many employees were present

 5   at the meeting you attended?
 6  A   I believe between 50 and 60.
 7  Q   Subsequent to that meeting, have you seen any postings of

 8   the court's order in the plant?
 9  A   Across from the -- in the maintenance break room.

10  Q   Is that near your work area?
11  A   Yes, it is.
12  Q   Do you know Everett Abare?
13  A   Yes, I do.
14  Q   Do you know what position or positions Mr. Abare held

15   during the time period of the union campaign in January and

16   February of 2014?
17  A   Was crew leader, EMT, and I believe a fireman.
18  Q   Are you aware whether any of those duties were removed

19   from Mr. Abare at any point in time during this last year?

20  A   Yes.
21  Q   Are you aware whether Mr. Abare has been restored to all

22   of those duties at this point in time?
23       MR. MANZOLILLO: Objection to relevance.

24       JUDGE ROSAS: Let's get it out on the record with one

25   witness and then we can move on.  Go ahead.
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 1       JUDGE ROSAS: All right.  So that's what you want, yes or

 2   no, or you can say I don't know.
 3       THE WITNESS: I don't know.
 4       MS. ROBERTS: I have no further questions, Your Honor.

 5       MR. MANZOLILLO: Nothing further, Your Honor.

 6       JUDGE ROSAS: Redirect?
 7       MR. POWELL: No, Your Honor.
 8       JUDGE ROSAS: Thank you, sir.  You're excused.  Just wait

 9   outside for a few minutes where you can get further
10   instruction.  But, in the meantime, what I will tell you is in

11   the event you are not recalled, please do not discuss your

12   testimony with anyone until you are advised by counsel that the

13   record in the case is closed.  Thank you very much.
14   (Witness excused.)
15       MR. POWELL: Your Honor, proffer?  Sorry.  Based upon the

16   rulings previously made, we believe the following evidence

17   would have been excluded.  We also believe that the evidence is

18   relevant as to the context, causation, and remedy issues that

19   we previously discussed in the case.
20   If permitted to testify, Mr. Caltabiano would have
21   testified that at the Elks Lodge union meeting in Fulton, that

22   Mr. Ridgeway addressed the issue of collective bargaining and

23   what the union could offer employees, and told the employees

24   that everything was negotiable.  That while he promised that

25   the union would obtain certain benefits, he then admitted that
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 1   he couldn't guarantee anything because it would be subject to

 2   negotiations.  That during the course of that meeting, it

 3   became heated, that employees were calling each other names,

 4   and that he left the meeting at that time because he didn't

 5   like to see the divisions that was occurring between the

 6   employees.  He didn't think it was being professionally

 7   conducted.
 8   He testified about what he was told with respect to the

 9   signing of the union card.  Later on in the campaign, he found

10   out that union cards could be used for much more than

11   informational purposes and that it was at that point in time he

12   realized he had been misled by the individuals who attempted to

13   get him to sign union cards, and that turned him off of the

14   union and its message.  And he shared those experiences and

15   feelings with his co-workers.
16       JUDGE ROSAS: Before you move on, counsel, when you say

17   misled, you're talking about representations about the

18   benefits?
19       MR. POWELL: He was told when he was approached about

20   signing the union card that the card was for information

21   purposes only.  He later found out that a union authorization

22   card could be used for more than that.
23       JUDGE ROSAS: Well, you're not precluded from --

24       MR. POWELL: No, I've gotten the testimony.

25       JUDGE ROSAS: You've got that testimony.
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 1       MR. POWELL: Yes.  I was putting that portion of the

 2   proffer into context.
 3       JUDGE ROSAS: Got you.
 4       MR. POWELL: I apologize for creating confusion.  That

 5   portion of the testimony was admitted.  He also would have

 6   further testified, if permitted, that he later found out in the

 7   course of the campaign that a union authorization card can be

 8   used for more than informational purposes only.  At that point

 9   in time, he realized that he had been misled about the purpose

10   of the union authorization card and he told his co-workers

11   about the union's tactics in that regard.
12   So it's that latter part that I understand would be
13   excluded based upon your prior rulings.  His negative reaction

14   and his efforts at persuading co-workers based upon his

15   negative reaction to being misled about the campaign.  And I

16   apologize.  Have I cleared it up?
17       JUDGE ROSAS: Okay.
18       MR. POWELL: Okay, thank you.  He would have further

19   testified that he believes that it would be unfair for the

20   Labor Board to set aside the results of the election and to

21   require the company to bargain with the union based upon the

22   fact that employees signed union cards very early on in the

23   campaign process.  That a lot of employees signed these cards

24   under false pretenses or without understanding of their

25   potential consequences.  And he is not aware of any reasons to
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 1   question the integrity of the secret ballot election that was

 2   conducted.  He doesn't believe that the company said or did

 3   anything to make employees feel intimidated or coerced, simply

 4   told employees to consider facts from both sides.  And that he

 5   thinks the government should honor the decision of the

 6   employees who voted in the election.
 7       MR. MANZOLILLO: We would object on both those grounds.

 8       MS. ROBERTS: We would object as well, that the record

 9   will speak for itself as to the scope of this witness'
10   testimony and Respondent is not precluded from examining

11   extensively this witness on the card solicitation process.

12       JUDGE ROSAS: Objections sustained.  Next witness.

13   Would you announce your witness?
14       MR. LARKIN: The company calls Justin Pritchard.

15       JUDGE ROSAS: Sir, please raise your right hand.

16   (Whereupon,
17       JUSTIN PRITCHARD,
18   was called as a witness by and on behalf of the Respondent and,

19   after having been duly sworn, was examined and testified as

20   follows:)
21       JUDGE ROSAS: Please state and spell your name, and

22   provide us with your address.
23       THE WITNESS: Justin Pritchard, J-U-S-T-I-N, P-R-I-T-C-H-

24   A-R-D.  I'm at 50 Downey Drive, Oswego, New York, 13126.

25       DIRECT EXAMINATION
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 1  Q   So why then did you sign the card?
 2       MS. ROBERTS: Objection, leading and subjective.

 3       JUDGE ROSAS: I'll sustain it as to why he signed the

 4   card.
 5       THE WITNESS: I mean I trusted what --
 6       JUDGE ROSAS: There is no question.  He has to rephrase.

 7       THE WITNESS: Okay.
 8       BY MR. LARKIN: 
 9  Q   At the time you signed the card, did you understand that

10   by signing it, you would be designating the Steelworkers as

11   your collective bargaining representative?
12       MS. ROBERTS: Objection again to his understanding.  That

13   is subjective.
14       JUDGE ROSAS: It's close.  I'll take it.  You can answer.

15       THE WITNESS: What was that again?
16       BY MR. LARKIN: 
17  Q   At the time you signed the card, did you understand that

18   by signing you were designating the Steelworkers as your

19   bargaining representative?
20       MS. ROBERTS: Objection again.  That directly goes to his

21   mental state.
22       MS. LESLIE: And it's subjective.
23       MS. ROBERTS: Well beyond the scope of your ruling on this

24   particular issue.
25       MS. LESLIE: His understanding is immaterial anyway.
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 1       JUDGE ROSAS: I'm not going to excuse the witness in order

 2   to explain why I'm overruling your objection, but I think it

 3   should be pretty obvious.  Overruled.  You can answer.

 4       THE WITNESS: No, I did not understand that.  I trusted

 5   what Everett told me, it was just to get a vote in for the

 6   union, just to get the vote, not to choose a side.
 7       JUDGE ROSAS: Just to be clear, let me state this since he

 8   has answered, it was not -- it was overruled because I wasn't

 9   receiving it for the purpose of what his state of mind was, but

10   basically as I understand it what he was reading.
11       MS. ROBERTS: That he was what?
12       JUDGE ROSAS: What he read.
13       MS. ROBERTS: The document speaks for itself.

14       JUDGE ROSAS: That's correct.
15       MS. LESLIE: And he had testified that he read the

16   document.
17       JUDGE ROSAS: That's right.
18       MS. LESLIE: And his intellectual understanding after

19   reading the card is irrelevant and it goes to his state of

20   mind, which is directly outside your ruling, Your Honor.

21       JUDGE ROSAS: We'll revisit this.
22       MS. LESLIE: We would request that it be stricken.

23       JUDGE ROSAS: Sure, overruled.  The motion is denied.

24   I'll explain it to you when the witness is excused so you can

25   understand my ruling a little better.
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 1       MS. ROBERTS: May we excuse him?  May we excuse him, Your

 2   Honor?
 3       JUDGE ROSAS: No, we cannot.  Move on.
 4       BY MR. LARKIN: 
 5  Q   Mr. Pritchard, during the course of the union organizing

 6   campaign, did you ever observe, and when I refer to the word

 7   managers, I'm referring to the individuals you named earlier in

 8   your testimony, did you ever observe any managers tell any

 9   employee not to distribute pro-union literature?
10       MS. ROBERTS: Objection, leading.
11       JUDGE ROSAS: Sustained.
12       MS. LESLIE: Objection.  There --
13       MR. LARKIN: Your Honor, I'm not sure how that question is

14   leading.  I'm asking if he ever had an observation about

15   something.
16       JUDGE ROSAS: Repeat the question.
17       MR. LARKIN: Did he, during the course of the campaign,

18   ever observe any of his managers instruct any employee not to

19   distribute pro-union literature.
20       JUDGE ROSAS: I'm permitting that.  Overruled.  You can

21   answer.
22       MS. ROBERTS: Objection to managers haven't been defined.

23       MR. POWELL: He just did.
24       JUDGE ROSAS: I'll allow it.  Overruled.  You can answer.

25       THE WITNESS: So the question was did I ever have
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 1   managers --
 2       BY MR. LARKIN: 
 3  Q   Did you ever observe any of your managers tell anyone

 4   else, any other employee not to distribute pro-union
 5   literature?
 6       MS. ROBERTS: Objection, no foundation, insufficient

 7   foundation.
 8       JUDGE ROSAS: Overruled.  You can answer.

 9       THE WITNESS: What they said was we can't put any

10   propaganda for or against it in the work center.
11       MR. MANZOLILLO: Move to strike for non-responsive.

12       JUDGE ROSAS: The answer is yes or no, sir.

13       THE WITNESS: I guess yes then.
14       JUDGE ROSAS: The answer is stricken.  Repeat the

15   question, non-responsive.
16       BY MR. LARKIN: 
17  Q   Okay.  During the campaign, did you ever observe pro-union

18   literature hanging up anywhere in the plant?
19  A   Yes.
20  Q   Did you ever observe your supervisors, any of your

21   managers removing pro-union literature from any break room or

22   cafeteria?
23  A   No.
24  Q   Do you know what a pulpit is?  Are you familiar with the

25   term pulpit?
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 1  A   Yes.
 2  Q   What is a pulpit?
 3  A   It's a control room for the machine center.
 4  Q   Are there pulpits in the cold mill?
 5  A   Yes.
 6  Q   How many?
 7  A   At least five or six.
 8  Q   Do you work in a pulpit?
 9  A   Yes.
10  Q   Can you tell us which one?
11  A   The 88-inch mill pulpit.
12  Q   What goes on in the 88-inch mill pulpit?
13  A   Basically, I man the control panel, 150 different buttons

14   and letters, and a bunch of monitors to monitor the coolant

15   levels and gauge if the cooler are running.  So basically I use

16   those controls to run the mill.
17  Q   How many hours of your work day do you spend working in

18   the 88-inch mill pulpit?
19  A   At least four.
20  Q   Have you ever heard of pulpits referred to as, quote,

21   pulpit/break --
22       MS. ROBERTS: Objection, leading.
23       JUDGE ROSAS: Sustained.
24       MR. LARKIN: Again, I don't understand how that's a

25   leading question.
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 1       MS. ROBERTS: Your Honor --
 2       JUDGE ROSAS: Leading.  It's leading.  Try to rephrase it.

 3       BY MR. LARKIN: 
 4  Q   At any time during your employment at Novelis, have you

 5   ever heard anybody refer to pulpits as a pulpit/break room?

 6       MS. ROBERTS: Objection, leading.
 7       JUDGE ROSAS: Sustained.
 8       UNIDENTIFIED SPEAKER: Try again.
 9       MR. LARKIN: What if anything other than pulpit.

10       BY MR. LARKIN: 
11  Q   Have you ever heard this referred to by any other name?

12  A   No.
13  Q   Mr. Pritchard, there is a stack of documents in front of

14   you.  Would you look through those documents and tell us if

15   Respondent's Exhibit 47 is in the stack?
16  A   Yes.
17  Q   Can you take a look at that, please, and let us know if

18   you recognize Respondent's Exhibit 47?
19  A   Yes.
20  Q   Can you tell us what that is?
21  A   A letter from Phil Martens.
22  Q   Did you receive a copy of Exhibit 47?
23  A   Yes.
24  Q   Do you know where?
25  A   Email and mail.
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 1  Q   Do you recall whether you received that letter before the

 2   union vote?
 3  A   I'm not sure.  Probably, yeah.
 4       MR. MANZOLILLO: Move to strike.
 5       MS. ROBERTS: Objection, speculation.  Move to strike.

 6       BY MR. LARKIN: 
 7  Q   Did you read the letter when you received it?
 8       MS. ROBERTS: There's an objection.
 9       JUDGE ROSAS: What's that?  I sustained.
10       MS. ROBERTS: There's an objection -- sorry.

11       JUDGE ROSAS: Where are you at now?
12       MS. ROBERTS: I didn't know if there was a ruling on the

13   objection.
14       JUDGE ROSAS: Yeah, I sustained it.
15       BY MR. LARKIN: 
16  Q   Do you recall the date of the union election?
17  A   Not exactly.
18  Q   Did you read Exhibit 47 when you received it?
19  A   Yes.
20  Q   Can you flip through the stack and see if you can find

21   Respondent's Exhibit 54, please.
22  A   Yes.
23  Q   Can you take a look at that and tell us if you recognize

24   it?
25  A   Yes.
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 1  Q   Tell us what it is, please?
 2  A   It's an email written from Chris Smith.
 3  Q   Did you receive a copy of Exhibit 54?
 4  A   Yes.
 5  Q   Do you recall where?
 6  A   Email.
 7  Q   And did you read it?
 8  A   Yes.
 9  Q   Take a look, if you would, in the stack for Exhibit 56,

10   Respondent's 56.
11  A   Yes.
12  Q   Do you have that there?
13  A   Yeah.
14  Q   Can you take a look at that and tell us if you recognize

15   Respondent's 56.
16  A   Yes.
17  Q   Can you tell us what that is, please?
18  A   It's a letter from Phil Martens.
19  Q   Do you recall receiving that letter?
20  A   Yes.
21  Q   Where did you receive it?
22  A   In the mail.
23  Q   In the mail?
24  A   Yes.
25  Q   Did you read it when you received it?
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 1   told you to read the card.
 2  A   What was that?
 3  Q   I believe you previously testified that Mr. Abare told you

 4   to read the card?
 5       MR. LARKIN: Objection.
 6       JUDGE ROSAS: What's the basis?
 7       MR. LARKIN: Form of the question, mischaracterizes the

 8   record.
 9       JUDGE ROSAS: The record will speak for itself.  You can

10   answer.  Do you recall that, sir?
11       THE WITNESS: Did he specifically say to read it?  Yes, he

12   did, to look it over.  But, yes, he gave it to me.
13       BY MS. ROBERTS: 
14  Q   And did you look it over?
15  A   Yes.
16  Q   How long did you and Mr. Abare discuss -- have this

17   conversation?
18  A   Maybe three or four minutes.
19  Q   You mentioned about him stating about what the company

20   took away.  Is that a yes?
21  A   Yes.
22  Q   And he also indicated what the union could do about

23   helping employees regarding those things taken away?

24  A   All he said about it was with a union, you have more of a

25   voice, I guess, that's -- yeah, you have more of a voice if
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 1   something goes wrong.
 2  Q   You have a voice by them representing you?
 3  A   Yes.
 4  Q   He told you that?
 5  A   Yes.
 6       MS. ROBERTS: I have no further questions.
 7       JUDGE ROSAS: Any follow-up, Mr. Manzolillo?

 8       MR. MANZOLILLO: No, Your Honor.
 9       JUDGE ROSAS: Intervenor?
10       MS. LANGAN: No questions, Your Honor.
11       MR. LARKIN: No, sir.
12       JUDGE ROSAS: Okay, thank you.  Sir, you are excused.

13   Thank you very much.
14   (Witness excused.)
15       MR. POWELL: Your Honor, we still do have a proffer.

16       JUDGE ROSAS: Oh, if you could just wait outside.  Go

17   ahead.
18       MR. LARKIN: If permitted to testify, Mr. Pritchard would

19   have the following to say on several subjects that we believe

20   are relevant and admissible for all the reasons previously

21   stated.
22   Mr. Pritchard did not go to any union meetings, but talked

23   to several of his co-workers who did go.  Based on what he was

24   told about what occurred during the meetings, it caused him to

25   lose interest in the union.  He does know Everett Abare.  He
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 1   knows that Mr. Abare is a crew leader; that he was on the EMS

 2   and fire squads.  He is aware that those duties were removed

 3   from Mr. Abare after the election, after Mr. Abare's Facebook

 4   post that's already been in evidence and discussed here in the

 5   case.
 6   During the reading of the district court order, Chris
 7   Smith mentioned that Mr. Abare would be restored to his former

 8   positions and Mr. Pritchard would testify that, in fact, Mr.

 9   Abare has been restored to all of his former positions.  He

10   knows this because he works in the cold mill, so he sees Mr.

11   Abare on occasion.
12   Mr. Pritchard received unfavorable treatment from several

13   of his pro-union colleagues for deciding not to support the

14   union.  Everett Abare and other employees that were pro-union

15   employees stopped talking to Mr. Pritchard during the campaign

16   when they learned that he decided not to support the union.

17   Occasionally, during night shifts, Mr. Abare and others would

18   commandeer the company's air-com system and make pretend news

19   broadcasts, acting as if the union had won the election;

20   occasionally, pretending they were Plant Manager Chris Smith,

21   and mocked Mr. Smith during the course of these broadcasts, for

22   lack of a better word.
23   None of these individuals were ever punished to Mr.

24   Pritchard's knowledge for engaging in this behavior.  He

25   thought it was pretty low class and further soured his view on
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 1   the folks who were supporting the union.  Mr. Pritchard

 2   believes that people continue to support the union today.  And

 3   he doesn't believe anyone is afraid of retribution from the

 4   company for supporting the union because no one was ever

 5   punished for supporting the union during the campaign.

 6       MS. LESLIE: Objection, Your Honor, still.
 7       MR. MANZOLILLO: We would object.
 8       JUDGE ROSAS: Objection sustained.
 9   Before we go onto the next witness, let me just state now

10   with respect to testimony that we're receiving about the action

11   in the Northern District of New York, the injunction that was

12   issued and the company's compliance with it, we now have

13   testimony about that.  I've sustained previous objections on

14   its not being within the purview of best evidence.
15   Based upon everyone's familiarity, including mine, with

16   the 10(j) process, it is clear that the temporary injunctive

17   relief pursuant to 29 USC 160(j), also known as 10(j) under the

18   National Labor Relations Act, is something that the parties do

19   not dispute as having played out in district court.  It was

20   implemented, as stated by counsel, was going to happen when we

21   took some time off here for the parties to -- for the
22   Respondent to accomplish that with the obvious presence of a

23   representative of the regional office.
24   I don't know if the parties are going to want that
25   document to go into the record.  But, at this point, I don’t
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 1  A   Yes, I do.
 2  Q   Have you seen that document before?
 3  A   Yes, I have.
 4  Q   Do you recall when you received it?
 5  A   No, I don't.
 6       MS. LESLIE: Objection, assumes a fact not in evidence.

 7       JUDGE ROSAS: Sustained.
 8       BY MR. POWELL: 
 9  Q   By what means do you -- you said you saw Exhibit 54

10   before.  When have you seen Exhibit 54 before?
11  A   I've seen it somewhere in the last six months.  I mean

12   we've had a lot of things mailed to us since the vote and I've

13   had stuff mailed to my house.  I've had emails.  So I've read

14   this, along with the same type of language in other documents.

15  Q   Do you recall receiving Exhibit 54 either by email or by

16   mail?
17  A   I couldn't tell you exactly whether I have or not.  I

18   assume I probably have seen it in my email or had it mailed to

19   the house.
20  Q   Okay.  I just want to make sure I understand your

21   testimony.  Have you received Exhibit 54 from either by email

22   or by mail?
23       MS. LESLIE: Objection; asked and answered.

24       JUDGE ROSAS: I'll allow it.
25       THE WITNESS: I can't recall whether I've seen it either
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 1   in an email or mailed to the house.  I can't tell you.  It's

 2   either one or the other.
 3  Q   So you do remember receiving it, though.
 4  A   Correct.
 5  Q   You're just not sure by what means.
 6  A   Right.
 7  Q   At the time you received it, did you read it?
 8  A   Probably not.  I probably just skimmed it.  I probably

 9   skimmed it.
10  Q   Let me direct your attention to Exhibit 56 in the
11   documents before you.  Have you seen that document before?

12  A   Yes, I have.
13  Q   When did you see that document before?
14  A   After the vote.
15  Q   How did you receive it?
16       MS. LESLIE: Objection.  He hasn't established he received

17   it.
18       JUDGE ROSAS: Sustained.
19       BY MR. POWELL: 
20  Q   Did you receive Exhibit 56 at some point in time after the

21   vote?
22  A   I believe I did, either by mail or by email.
23  Q   Did you read it at the time you received it?
24  A   Yes, I probably did.  There again, I probably skimmed it.

25  Q   Let me direct your attention to Exhibit 70 of the
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 1   documents before you.  You're not able to fine Exhibit 70?

 2  A   Seventy?  No.
 3  Q   Here, I've got a copy.  Mr. Grant, let me direct your

 4   attention to what has previously been admitted into evidence as

 5   Respondent's Exhibit 70.  Have you seen that document before?

 6  A   I may have.  I don't recall.
 7  Q   And then there is a document marked as Respondent's

 8   Exhibit 77 in front of you, if you could find that?  It's a

 9   multi-page PowerPoint presentation.
10  A   Yeah, 77-7.
11  Q   Yes.  Have you seen that document before?
12  A   Yes.
13  Q   When do you recall receiving that document?
14  A   In about the time that we were to vote, in around that

15   time.
16  Q   Did you receive it in hard copy format or did you receive

17   it in PowerPoint, or do you recall?
18  A   I don't really recall.
19  Q   Do you recall whether anybody presented this information

20   to you?
21  A   Yeah, I think they did.
22  Q   Do you recall who?
23  A   Novelis gave it to us.
24  Q   Do you recall anyone in particular?
25  A   No, I don't.
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 1  Q   Mr. Grant, if you would please take a look at
 2   Respondent's 47 that should be there in front of you.  Do you

 3   have Exhibit 47 in front of you?
 4  A   Yes.
 5  Q   Have you seen Respondent's Exhibit 47 before?
 6  A   I believe, yes.
 7  Q   Do you recall when you received Exhibit 47?
 8       MS. LESLIE: Objection.
 9       THE WITNESS: No, I don't recall.
10       JUDGE ROSAS: Overruled.
11       BY MR. POWELL: 
12  Q   Do you recall how you received Respondent's Exhibit 47?

13  A   It was either mailed to the house, or I've seen it in

14   email, or probably both.
15  Q   Do you recall receiving Respondent's Exhibit 47 prior to

16   the union election?
17  A   Prior to the union letter?
18  Q   Union election.
19  A   Election.  I don't recall, to be honest.
20  Q   During the time period of the union campaign, did your

21   managers, and I'm referring to the individuals that you

22   identified previously as your managers during that time period

23   of the union election, did they communicate to you about the

24   union issue or about the issue of unionization?
25  A   Yeah, they told us that there was a campaign going on to
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 1   try to get a union in the shop, yes.
 2  Q   Did your managers say anything to you about how you should

 3   make your decision on whether or not to vote for the union?

 4  A   No, they did not.
 5  Q   Did your managers communicate any information to you about

 6   how union negotiations would work if the union was voted in?

 7  A   No, they did not.
 8  Q   Have you had any previous experience with the union?

 9  A   Yes, I had.
10       MR. MANZOLILLO: Objection.
11       MS. ROBERTS: Objection, relevance and move to strike.

12       JUDGE ROSAS: I'll let that stand.  He's had experience

13   was it?
14       MR. POWELL: Yeah, had he had any previous experience with

15   the union.
16       JUDGE ROSAS: Leave that in the record.
17       BY MR. POWELL: 
18  Q   During the course of the union campaign, did any of your

19   managers, again referring to the same group of individuals that

20   you testified to earlier, make any statements to the effect

21   that the plant would shut down if the union was voted in?

22       MS. ROBERTS: Objection, leading.
23       JUDGE ROSAS: Overruled.
24       THE WITNESS: No, they never made a comment like that.

25       BY MR. POWELL: 
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 1  Q   Did they make any statements to the effect that the

 2   company would lose business or that there would be layoffs if

 3   the union was voted in?
 4  A   No.
 5  Q   Did they make any statements to the effect that your wages

 6   or benefits would be reduced if the union was voted in?

 7  A   No, they did not.
 8       MR. POWELL: Other than a proffer, Your Honor, I don't

 9   have any other questions for this witness.
10       MS. LANGAN: No questions, Your Honor.
11       JUDGE ROSAS: Cross?
12       MS. LESLIE: Can we go off the record for a minute?

13       JUDGE ROSAS: Off the record.
14   (Discussion off the record.)
15       JUDGE ROSAS: Back on the record.
16       MS. LESLIE: We have no questions for this witness.

17       MR. MANZOLILLO: No questions, Your Honor.

18       JUDGE ROSAS: Thank you, sir.  You are excused, at this

19   point.  If you can just wait outside for a moment while we wrap

20   up the matter of your testimony.  In the meaning, please do not

21   discuss your testimony with anyone until you are advised by

22   counsel that the record in the case is closed.
23       THE WITNESS: Okay.
24       JUDGE ROSAS: Thank you.
25   (Witness excused.)
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 1       MR. POWELL: Thank you, Your Honor.  Mr. Grant was

 2   previously employed at the Huhtamaki plant in Fulton, New York,

 3   which was a Steelworkers organized plant.  During the time

 4   period that he was employed there, he had significant negative

 5   experiences with Huhtamaki.  Specifically, the Steelworkers --

 6   he was, I guess, a participant in the Steelworkers' defined

 7   pension plan and they were informed that the plan was

 8   underfunded.  And then he began receiving notices of

 9   underfunding status every subsequent year during the time of

10   his Huhtamaki employment.
11   He did not have a positive experience with the
12   Steelworkers or its leadership, Jim Ridgeway, during the time

13   period that he was at Huhtamaki.  And one of the reasons that

14   he came to work at Novelis, Oswego, was the fact that it was

15   non-union.
16   In his experience, he was able to build a better pension

17   with Novelis in the 10 to 12 years, than the 29 years he had

18   worked at the Huhtamaki plant in the union pension plan.  He

19   expressed those concerns with his co-workers during the course

20   of the union campaign and shared his negative experiences with

21   the Steelworkers and his concerns about the funding status and

22   the viability of the Steelworkers pension plan.
23   He also communicated to his co-worker that the
24   Steelworkers would seek to have a percentage of their pay

25   deducted for dues from their paychecks and that the employees
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 1   did not know how well Novelis treated them as compared to his

 2   experiences at Huhtamaki, a Steelworkers organized plant.

 3   He does not believe that the company made any threats

 4   during the course of the campaign.  He believes that the union

 5   was deceptive in the manner in which it obtained authorization

 6   cards by telling him that they can just get more information or

 7   go to meetings, and that union supporters were not telling

 8   employees the truth about what a union authorization card

 9   actually meant.
10       MR. MANZOLILLO: We would object.
11       MR. POWELL: I'm sorry.  I had to look for some additional

12   notes.  I apologize.
13   He shared his experience with approximately 15 to 20

14   people.  He told people about Mr. Ridgeway and that Mr.

15   Ridgeway would try to be slick about the way negotiations would

16   work, and about the way the pension plan would work.  And that

17   during the meeting that he -- he attended the union meeting at

18   the Fulton Elks Lodge and that Mr. Ridgeway ultimately admitted

19   that the paper workers portion of the Steelworkers pension fund

20   was underfunded after attempting to evade the question in

21   response to employee questions during that meeting.

22   He never felt that he was threatened at any point in time

23   during the union campaign.  And he also doesn't believe anybody

24   else could interpret the company's statements as threats.

25   He believes that the election that was conducted was fair
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 1   and that a fair election could also be held today.  He did not

 2   see any unfair treatment of union supporters during his time at

 3   the plant.
 4       MS. ROBERTS: Yes, we would object, Your Honor.

 5       JUDGE ROSAS: Sustained.  Next witness.
 6       MR. POWELL: Your Honor, can we have a moment before we

 7   call our next witness.
 8       JUDGE ROSAS: Okay.
 9       MR. POWELL: Thank you.
10   (Whereupon, a brief recess was taken.)
11       MR. LARKIN: The campaign calls Mike Brassard.

12       JUDGE ROSAS: Sir, please raise your right hand.

13   (Whereupon,
14       MICHAEL BRASSARD,
15   was called as a witness by and on behalf of the Respondent and,

16   after having been duly sworn, was examined and testified as

17   follows:)
18       JUDGE ROSAS: Please state and spell your name, and

19   provide us with your address.
20       THE WITNESS: Michael Brassard, M-I-C-H-A-E-L, B-R-A-S-S-

21   A-R-D.  My address is 497 O'Connor Road, Oswego, New York.

22       DIRECT EXAMINATION
23       BY MR. LARKIN: 
24  Q   Good afternoon.  Mr. Brassard, where are you employed?

25  A   Novelis Oswego Works.
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 1  Q   How long have you worked at Novelis, Oswego?

 2  A   About three years.
 3  Q   What's your current position at the plant?
 4  A   I'm a mechanic in the cold mill.
 5  Q   Have you worked as a mechanic in the cold mill your entire

 6   three years with the company?
 7  A   No.
 8  Q   What did you do before -- how long have you been a

 9   mechanic in the cold mill?
10  A   I think it's been about a year and a half.
11  Q   What did you do before that?
12  A   I was a PMG mechanic.
13  Q   Were you assigned to a different department?
14  A   Well, PMG is plant maintenance group, so we serviced all

15   the departments when I was at that job.
16  Q   So when you were a PMG mechanic, you were assigned to the

17   cold mill?
18  A   No, we did shutdowns in a different department every day.

19  Q   And, today, your position as a cold mill mechanic, do you

20   work a particular shift?
21  A   Yep, we're 12-hour J shift, on A shift.
22  Q   Who is your current crew leader?
23  A   Darrel Hunter.
24  Q   And was Mr. Hunter your crew leader during the time --

25   well, during January and February of 2014?
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 1  A   Yes.
 2  Q   Do you have an associate leader?
 3  A   Yep.
 4  Q   Who is that?
 5  A   I believe it's Brad Fox.
 6  Q   Was Mr. Fox your associate leader in January and February

 7   of 2014?
 8  A   Yes.
 9  Q   Who is the manufacturing unit manager at the cold mill?

10  A   Greg Dufore.
11  Q   Was he in that position in January and February of 2014?

12  A   Yes.
13  Q   Now, Mr. Brassard, during the course of the union

14   organizing campaign at Oswego, were you ever asked to sign a

15   union authorization card?
16  A   Yes.
17  Q   Did you sign one?
18  A   Yes.
19       MR. LARKIN: May I approach?
20       BY MR. LARKIN: 
21  Q   Mr. Brassard, I've just handed you a document that's

22   previously been admitted into evidence as General Counsel

23   Exhibit 105.  You've got that there in your hand?
24  A   Yes.
25  Q   Do you recognize General Counsel's 105?
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 1  A   Yes.
 2  Q   Can you tell us what it is, please?
 3  A   This is a copy of my union authorization card.
 4  Q   Did you sign this card?
 5  A   Yep.
 6  Q   Do you remember what date you signed it?
 7  A   January 7, 2014.
 8  Q   Do you recall where you were when you signed the card?

 9  A   I was in the basement of my house.
10  Q   Of your house?
11  A   Yes.
12  Q   Who was present with you, at that time?
13  A   Everett Abare and another individual.  I don't remember

14   his last name.  I believe his first name was Jack.
15  Q   Jack?  Had you ever met Jack before?
16  A   Not before that meeting, no.
17  Q   During the course of this meeting, did you learn who Jack

18   is?
19  A   Yes.  He was a representative of the USW.
20  Q   Is Jack in the courtroom here today?
21  A   Yes.
22  Q   Can you point to him?
23       MR. LARKIN: Can you let the record reflect that the

24   witness is pointing to Mr. VanderBaan.
25       BY MR. LARKIN: 
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 1  Q   Take a moment and look at that, Respondent's Exhibit 47,

 2   and tell us if you recognize it.
 3  A   Yes.
 4  Q   Can you tell us what Exhibit 47 is?
 5  A   I believe this is a letter from Phil Martens.
 6  Q   Did you receive a copy of Exhibit 47?
 7  A   I believe so.  We received a lot of these.
 8  Q   Do you remember where you would have received it?

 9  A   I don't know.
10  Q   But you remember receiving the document?
11  A   I remember reading this.
12  Q   You remember reading Exhibit 47?
13  A   Yeah.
14  Q   And do you remember whether you read it before attending

15   the meeting that you just testified about?
16  A   No.
17  Q   Do you remember if it was before the vote?
18  A   I believe so.
19  Q   Let me ask you to flip through that stack for Respondent's

20   Exhibit 54.  Do you have that there in front of you?
21  A   Yes.
22  Q   Do you recognize Exhibit 54?
23  A   Yes, I remember reading it as well.  I don't know how I

24   got my hands on it, whether it was an email or mailed to my

25   house, I don't remember.  But I remember reading this.
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 1  Q   And can you flip through the stack to Exhibit 56,

 2   Respondent's Exhibit 56?
 3  A   Yeah, I have it.  I'm reading it.
 4  Q   Can you tell us if you recognize that document?
 5  A   I remember reading this as well.
 6  Q   Do you recall receiving a copy of Exhibit 56?
 7  A   I don't know if I received a copy, or if it was an email,

 8   or how I got it, but I remember reading it.
 9  Q   You recall reading the document?
10  A   Yes.
11  Q   Mr. Brassard, prior to testifying, today, did you meet

12   with the company's attorneys?
13  A   Yes.
14  Q   When you met with the company's attorneys, were you given

15   a statement describing your rights regarding whether you were

16   required to meet and talk with us?
17  A   Yes.
18  Q   Can you shuffle through the stack and take a look for

19   Respondent's 293?
20  A   I have it.
21  Q   Do you recognize Exhibit 293?
22  A   Yes.
23  Q   Were you given a statement identical to Exhibit 293 when

24   you met with the company's attorneys?
25  A   Yes.
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 1  Q   And did you sign the statement?
 2  A   Yes.
 3  Q   When you met with the company's attorneys, did you elect

 4   to do so voluntarily?
 5  A   Yes.
 6  Q   Did anyone from the company ever force you to talk to the

 7   company's attorneys?
 8  A   No.
 9       MR. LARKIN: I have nothing further.  I have material that

10   I'll proffer at the end.  Thank you.
11       MS. LANGAN: No questions, Your Honor.
12       JUDGE ROSAS: Cross-examination?
13       MS. LESLIE: Yes, Your Honor.  May we have a minute?

14       JUDGE ROSAS: Sure, let's go off the record.

15   (Whereupon, a brief recess was taken.)
16       JUDGE ROSAS: On the record.
17       MS. LESLIE: Good afternoon.
18       JUDGE ROSAS: Cross-examination?
19       MS. LESLIE: Sorry, Your Honor.
20       CROSS-EXAMINATION
21       BY MS. LESLIE: 
22  Q   Good afternoon.  My name is Linda Leslie.  I'm an attorney

23   with the National Labor Relations Board and I'm just going to

24   ask you a couple of questions.  I believe you testified that

25   prior to your current position, you were a PMG mechanic, is

Page 2238

 1   that correct?
 2  A   Yes.
 3  Q   Is that part of central maintenance?
 4  A   Yes.
 5  Q   How many pulpits are there at the facility?
 6  A   The whole facility?
 7  Q   Yes.
 8  A   I do not know.
 9  Q   Right now, you work in the cold mill, is that right?

10  A   Yes.
11  Q   How many pulpits are in the cold mill?
12  A   I believe seven, to my knowledge.
13  Q   Have you been in each of those pulpits, all seven?

14  A   Yes.
15  Q   When was the last time you were in the pulpit?
16  A   Last night.
17  Q   Do any of those pulpits have a microwave oven?

18  A   Yes.
19  Q   Do any of those pulpits have a coffee machine?
20  A   Yes.
21  Q   Do any of those pulpits have a refrigerator?
22  A   I don't know about that.
23  Q   And microwaves and coffee machines are not needed to run

24   the mill, is that correct?
25  A   I don't believe so.
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 1  Q   People do, in fact, take their breaks in those rooms,

 2   isn't that correct?
 3       JUDGE ROSAS: Excuse me.
 4  Q   MS. LESLIE:  And employees do in fact take their breaks in

 5   those rooms, is that correct?
 6  A   I'm a mechanic so --
 7  Q   I'm asking -- strike and I'm seeking a yes or no answer.

 8  A   I don't know.
 9  Q   You've testified about signing a union authorization card,

10   correct?
11  A   Yes.
12  Q   In fact, your wife was present for a short period of time

13   during that meeting, wasn't she?
14  A   Yes.
15  Q   In fact, you were told that you should only sign the card,

16   if you wanted representation, correct?
17  A   I don't know.
18  Q   And, in fact, you were told to read the card as well,

19   correct?
20  A   Yes.
21       MS. LESLIE: I have no further questions, Your Honor.

22       MR. MANZOLILLO: No questions, Your Honor.

23       JUDGE ROSAS: Redirect?
24       MR. LARKIN: No, Your Honor.
25       JUDGE ROSAS: Thank you, sir, you're excused.  If you can
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 1   just wait outside for one moment while we finalize some

 2   discussion about your testimony.  In the meantime, when you do

 3   leave here today, do not discuss your testimony with anyone

 4   until you are advised by counsel that the record in the case is

 5   closed.  I appreciate it.  Thank you.
 6   (Witness excused.)
 7       MR. LARKIN: Your Honor, I'm going to divide my proffer

 8   for Mr. Brassard into two separate portions.  The first portion

 9   will address areas of testimony that have previously been

10   admitted into evidence, but Your Honor has now indicated he

11   will no longer admit it into evidence as cumulative.  The

12   second part of the proffer will address areas that you have

13   consistently not allowed in the proceeding from the beginning.

14   Of course, we believe that the evidence is relevant and

15   admissible for all the previously stated reasons.
16   With respect to the first portion of the proffer, Mr.
17   Brassard attended a union meeting in Minetto, New York, at the

18   fire department.  Mr. Jim Ridgeway was present at the meeting.

19   During the meeting, he addressed the subject of collective

20   bargaining and in addressing that subject, told employees that

21   he would negotiate for them and that all he could tell them is

22   what they have done at other places, and suggested they review

23   a copy of the collective bargaining agreement covering an Alcoa

24   plant.  Mr. Brassard reviewed the contract and a wages and

25   benefits package that to him appeared different and not more
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 1   favorable than the terms and conditions at Oswego.
 2   Mr. Brassard attended the NLRB reading that we have heard

 3   testimony on previously in which a member of the National Labor

 4   Relations Board accompanied by a manager, Chris Smith, who read

 5   a copy of the district court's 10(j) order to employees.  Mr.

 6   Brassard knows Everett Abare, knows that he was a crew leader

 7   and member of the fire department and EMS squads, knows that

 8   Mr. Abare was removed from those positions following his

 9   Facebook post.  He now knows that Mr. Abare has been restored

10   to all of those positions.
11   With regard to the portion of the proffer that Your Honor

12   has excluded consistently since the beginning of the
13   proceeding, going back to the meeting, the union meeting in

14   Minetto, also during that meeting Mr. Brassard observed that

15   the union was not sharing a lot of facts, but instead was

16   throwing around a lot of emotion.
17   There was an individual at the meeting with Mr. Ridgeway

18   named Vinny.  Mr. Brassard doesn't know his last name, but he

19   was introduced as a Steelworkers representative.  During the

20   meeting, Vinny made the comment that whoever thinks they can

21   keep the benefits the company is giving back is a fucking

22   idiot.  This turned Mr. Brassard off.  He thought it was

23   extremely crude and unprofessional as some employees who

24   attended the meeting had their children there.
25   Mr. Brassard has reviewed the NLRB's complaint in which it
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 1   alleges the union had a showing of interest from the majority

 2   of employees in the plant.  He does not believe that.  He

 3   believes that that allegation is based on employees like him

 4   who signed a card without understanding what it really meant.

 5   Mr. Brassard would take his card back, today, if he was

 6   permitted to do so.
 7   He, during the course of the campaign, did a lot of
 8   research and thinking about the Steelworkers Union and talked

 9   to many people who used to be members.  Those conversations

10   helped him to decide that he did not want the union at Oswego.

11   He also was put off by several pro-union employees who were

12   active during the campaign.  He believes and observed that

13   those individuals were acting based on emotion and not on the

14   facts.  He was never felt threatened or pressured by the

15   company to vote against the union in any way.
16   Mr. Brassard believed that there are still people actively

17   campaigning for the union.  And he does not believe there is

18   any reason people could not vote their true opinion in a second

19   election.
20   I think that's everything.
21       MR. MANZOLILLO: We would object, Your Honor.

22       MS. ROBERTS: We would object.
23       JUDGE ROSAS: Objection sustained.  Next witness?

24   Oh, before the next witness is called in, again, I refer

25   General Counsel with respect to Exhibits Respondent 46, 47, 49,
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 1  A   Yes.
 2       MS. ROBERTS: Objection, lack of foundation.

 3       JUDGE ROSAS: I'll allow it.  The answer stands.

 4       BY MR. POWELL: 
 5  Q   Were you present during this presentation?
 6  A   Yes, I was.
 7  Q   Who made the presentation?
 8  A   Luke, which was our plant manager at the time.
 9  Q   Do you recall when this presentation was made?
10  A   I don't know the exact date.  It was just as we were

11   installing CASH Line 1.  And it was around 2012, I believe.  I

12   don't know the exact date though.
13  Q   Do you recall where the meeting was held?
14  A   Yes, I do.
15  Q   Where was it held?
16  A   It was held on the southeast end of CASH 1, where the lab

17   for the cold mill was.  We extended over that area and they

18   roped it off, and they had everybody in that area with chairs

19   for everybody to sit down in that one area.
20  Q   Was that in the new part of where the CASH building was

21   built?
22  A   That's correct.
23  Q   Was construction continuing on the CASH 1 building, at

24   that time?
25  A   Yes --
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 1       MS. ROBERTS: I'm going to object to leading.

 2       THE WITNESS: As we were doing it, yes.
 3       JUDGE ROSAS: Overruled.
 4       BY MR. POWELL: 
 5  Q   Was the information that's shown in Exhibit 285 part of a

 6   PowerPoint -- was it handed out to employees or was it a

 7   PowerPoint slide show that was displayed to employees during

 8   the meeting?
 9  A   It was a large PowerPoint screen and it was displayed as a

10   PowerPoint.
11  Q   Walking through the presentation, looking at the first

12   page, I guess it's Respondent's Exhibit 285-2, a picture of a

13   television with a picture, it appears, John F. Kennedy on it.

14       MS. ROBERTS: I'm going to object, Your Honor.

15       JUDGE ROSAS: Hold on a second.  Before we get into the

16   contents, let's see if it's going to go into evidence.
17       MS. ROBERTS: I object on the relevance.  This is a 2012

18   meeting this was displayed --
19       JUDGE ROSAS: You're offering it, right?
20       MR. POWELL: We will be offering it into evidence, yes.

21       JUDGE ROSAS: We're going to have to deal with it now.

22   Any problem with that?  Do you want to establish more

23   foundation for it or ask some more questions before you

24   introduce it?
25       MR. POWELL: We should probably excuse the witness, if

Page 2249

 1   we're going to discuss the --
 2       JUDGE ROSAS: So we're going to deal with it now.  You

 3   don't want to ask any other foundation questions prior to your

 4   offer?
 5       MR. POWELL: Yeah, I can ask him some additional.

 6       JUDGE ROSAS: Go ahead.
 7       BY MR. POWELL: 
 8  Q   During the course of this presentation, did the plant

 9   manager communicate to the employees about the future of the

10   Oswego plant in light of the construction of the CASH lines?

11       MS. ROBERTS: Objection to the leading.
12       JUDGE ROSAS: Sustained.
13       BY MR. POWELL: 
14  Q   Briefly describe what information was shared with

15   employees during this presentation.
16  A   The plant manager explained to us where we started years

17   ago with can body and how can body was Novelis' L-cans (ph.)

18   bread and butter.  And that can body was falling and we had to

19   look for something else for a business.  And the automobile

20   industry was our future, hopefully, and that's what we were

21   building the CASH lines for, for the future.
22  Q   And when you say can body, what do you mean?

23  A   Can body, I mean by soda cans and beer cans.  As everybody

24   knows, they drink water today in plastic bottles, in recyclable

25   bottles that are reused and washed.  So the can stock has
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 1   fallen greatly.  To be able to support the business of Novelis,

 2   we had to look for other ways of making aluminum to sell.  And

 3   the automobile industry is it.
 4  Q   Was that information communicated to employees during this

 5   presentation that corresponded with Respondent's Exhibit 285?

 6  A   I didn't catch the last few words?
 7  Q   Was that information that you just testified to
 8   communicated to employees as part of the presentation that was

 9   associated with Respondent's Exhibit 285, the PowerPoint?

10  A   Yes.
11       MR. POWELL: Your Honor, I move for admission of

12   Respondent's Exhibit 285.
13       MS. ROBERTS: Voir dire?
14       JUDGE ROSAS: Sure.
15       VOIR DIRE EXAMINATION
16       BY MS. ROBERTS: 
17  Q   Mr. Raymond, focusing your attention at Respondent's

18   Exhibit 285, you observed this in a PowerPoint presentation or

19   in this format?
20  A   I would say as a PowerPoint, if you put it on the screen

21   and physically see it.
22  Q   And this was in about 2012?
23  A   I've got to be honest with you, I don't know the exact

24   date, but I believe it was 2012.  It was when we were just

25   building CASH 1, actually putting the equipment in.  There was

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(48) Page 2247 - Page 2250

A-0370

Case 16-3076, Document 169, 05/04/2017, 2027444, Page134 of 248



 -  Vol. 12
September 30, 2014

Page 2259

 1   infuse CASH with proper talent and development knowledge to

 2   build a solid foundation and then closed loop scrap system.

 3   What was communicated to the employees on those two points?

 4  A   There was a lot communicated.
 5  Q   What do you recall?
 6  A   That the complex of this line and how difficult it was

 7   going to be to make this happen and how it's going to work.

 8  Q   And what is a closed loop scrap system?
 9  A   It's basically where everything is collected and sent to a

10   scrap building and dumped in hoppers.  So the scrap is being

11   contained in like a vacuum type area.  So it's sucked through a

12   chute.
13  Q   Is that also a part of the development of the CASH

14   capabilities at the Oswego plant?
15  A   Absolutely.
16  Q   And has there been any construction at the Oswego location

17   associated with that closed loop recycling and the CASH lines?

18  A   Yes.
19  Q   What construction has been performed in that regard?

20  A   There is actually a lot.  I can't go into detail on
21   everything, because I don't know every part of it, but I know

22   the parts that are on the CASH line for the scrap chute system,

23   we call it.  And then, of course, that goes over to remelt,

24   which the building is being done over there.  And I don't

25   really know that because I haven't been in there.

Page 2260

 1  Q   Let me refer you to page Respondent's Exhibit 285-15.

 2   That slide refers to Saguenay closure from excess capacity to

 3   fully loaded.  What was communicated to employees at this time

 4   with respect to the Saguenay closure in the information shown

 5   on this slide?
 6  A   I can tell you that the Saguenay closure was a sad thing

 7   for everybody because, of course, a plant closing is not good.

 8       MS. ROBERTS: Objection, strike, non-responsive.

 9       JUDGE ROSAS: Go ahead, continue the answer.

10       THE WITNESS: But I can say that we were taking a lot of

11   responsibility on with Saguenay closing and Oswego Work being

12   able to pick up the requirements that we need to at Oswego

13   Works.
14       MS. ROBERTS: Objection.
15       MS. LESLIE: And strike.  He's not --
16       JUDGE ROSAS: I'm going to sustain the objection,

17   non-responsive.
18       BY MR. POWELL: 
19  Q   During this presentation, did the plant manager at that

20   time communicate that -- what did the plant manager communicate

21   about the Saguenay closure and what impact that had on Oswego?

22       MS. LESLIE: Objection, leading.
23       MS. ROBERTS: Objection, compound and leading.

24       MR. POWELL: Okay, I'll break it down.
25       BY MR. POWELL: 
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 1  Q   During this presentation, what information was
 2   communicated to employees about the Saguenay closure?

 3  A   We were going to be responsible for more --
 4       MS. ROBERTS: Objection to --
 5       JUDGE ROSAS: What's the objection?
 6       MS. ROBERTS: "We," I don't know who.
 7       THE WITNESS: Novelis, Oswego Works, we're taking on a

 8   huge responsibility of being able to produce and take up the

 9   slack of what Saguenay is not going to be able to do.

10       BY MR. POWELL: 
11  Q   Was there any discussion about what was going to happen to

12   the product or the production at the Saguenay plant that was

13   being closed?
14  A   I don't recall that.
15  Q   Do you recall whether there was any conversation or

16   discussion about that production being moved to the Oswego

17   plant?
18       MS. ROBERTS: Objection, leading.
19       JUDGE ROSAS: Sustained.
20       MS. ROBERTS: Asked and answered.
21       BY MR. POWELL: 
22  Q   Do you recall any discussion about what would happen to

23   the production of the Saguenay plant?
24       MS. ROBERTS: Objection, same, leading.
25       JUDGE ROSAS: I'll allow that.
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 1       THE WITNESS: I think I've already said it once, but we

 2   were basically -- we were going to be doing responsibility for

 3   the Saguenay metal at Oswego Works, not only Oswego, but I'm

 4   sure other plants also, but we are going to be responsible for

 5   producing that metal.
 6   (Respondent's R-277 identified.)
 7       BY MR. POWELL: 
 8  Q   Mr. Raymond, let me direct your attention to what's been

 9   marked for identification purposes as Respondent's Exhibit 277.

10       MS. ROBERTS: May we have a moment to see this document,

11   Your Honor?
12       JUDGE ROSAS: Okay.
13       MS. ROBERTS: Thank you.
14   (Pause.)
15       JUDGE ROSAS: Ready?
16       MS. ROBERTS: Okay.
17       BY MR. POWELL: 
18  Q   Mr. Raymond, have you seen the photographs that are

19   contained in Respondent's Exhibit 277?
20  A   Yes, I have.
21  Q   Starting at the back of Respondent's Exhibit 277, can you

22   identify what the photographs show?
23  A   Yes, green grass on the north side of the 88-inch mill and

24   the cold mill.
25  Q   When you're referring to that, are you looking at Page 8
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 1       JUDGE ROSAS: Is there any objection to its receipt?

 2       MS. ROBERTS: No, Your Honor.
 3       JUDGE ROSAS: Respondent's 274 is received.

 4   (Respondent's R-274 received.)
 5       CONTINUED DIRECT EXAMINATION
 6       BY MR. POWELL: 
 7  Q   Mr. Raymond, let me focus your attention on the time

 8   period of January and February '14, prior to the union election

 9   and campaign.  During that time period, was there ongoing work

10   being performed on the CASH lines?
11  A   Yes, there was.
12  Q   What work was being performed at that time on the CASH

13   lines?
14  A   CASH 3 was actually in process.  And also there was some

15   work being done over in the recycle area or the receiving area

16   of scrap.  I don't know what it's called exactly.
17  Q   When you say CASH 3 was in process, what do you mean?

18  A   They already had the roads blocked off and they were

19   moving piping, water pipes, and getting ready for digging for

20   CASH 3.
21  Q   What states were CASH 1 and CASH 2 in, at that time?

22  A   CASH 1 was, I would like to say, they were up and running.

23   They were running inners (ph.), we call them.  And CASH 2 was

24   not quite up for production for requirements for Ford.

25  Q   You said CASH 1 was running, you said inners?
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 1  A   Yeah, we call it inners; inner quality and outer quality.

 2   Outer is more critical.  You can't have any dents or scratches

 3   or flaws in any way because when you paint with the oco (ph.),

 4   it shows.
 5  Q   So in terms of just what you were doing in CASH 1 during

 6   that time period leading up to the election, is that qualifying

 7   the material for production for the customer?
 8       MS. ROBERTS: Objection to leading, Your Honor.

 9       JUDGE ROSAS: Sustained.
10       BY MR. POWELL: 
11  Q   What is the process of running inners for?
12  A   The process for running inners are we have to meet

13   requirements per our customer and if we don't meet those, we

14   have to figure out a way of what we need to do in Novelis to

15   meet those requirements.
16  Q   During the time period of January and February 2014, were

17   there contractors and vendors on site?
18  A   Yes, sir.
19       MS. LESLIE: Objection to relevancy, Your Honor.

20       JUDGE ROSAS: I'll take that.  Since we're into this area

21   here, we might as well complete the scenario.  Overruled.  You

22   said yes?
23       THE WITNESS: Yes, there was lots of them.
24       BY MR. POWELL: 
25  Q   Do you know how many?
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 1  A   No.  But I can tell you the companies that were there were

 2   Rondelo Burns (ph.), Whole (ph.) was still there, and C&S was

 3   there, and Wrigley (ph.) was there, and every one of them that

 4   I know of and maybe more.
 5  Q   Were there any engineering firms or manufacturer

 6   representatives on site in that same time period?
 7  A   Yes, there was.
 8  Q   Can you name any of them?
 9  A   There was Tinova (ph.), there was Eisman (ph.), and I

10   can't remember the name of them, C-H-L or something like that

11   there.
12  Q   When you are in the plant, is there a way for you to

13   visually distinguish between a Novelis employee and a

14   contractor or engineering form or vendor who is not he site?

15  A   Absolutely.
16  Q   How do you do that?
17  A   Novelis is required to wear the proper turn-on gear or

18   clothing, which is reflective clothing.  And contractors are

19   required to wear a reflective vest, orange or green, or

20   something that's the same so you can physically see them from a

21   distance.  And you can also tell by the way they dress.  They

22   don't have like the blues on, that we call them, the blues.

23  Q   When you refer to the blues, are you referring to a blue

24   coverall uniform that Novelis employees wear?
25       MS. ROBERTS: Objection to leading.
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 1       JUDGE ROSAS: Sustained.
 2       THE WITNESS: That's correct.
 3       BY MR. POWELL: 
 4  Q   What uniform do Novelis employees wear?
 5  A   We wear a blue uniform with reflective stripes, tops and

 6   bottoms, for visual management in the plant, for truck traffic

 7   and people to be able to see other people from a distance.

 8  Q   Do vendors and contractors wear the same blue uniform as

 9   do Novelis employees?
10  A   No.
11  Q   During the time period leading up to the election, based

12   upon your work in the CASH area, did you observe any decrease

13   in the levels of activity associated with the construction and

14   development of the CASH line?
15  A   Absolutely no.
16  Q   During the time period of the period of the election

17   campaign, did any employees approach you about signing a union

18   authorization card?
19  A   I was once approached, yes.
20  Q   Do you recall who approached you on that meeting?

21  A   Yes.  I was going to my locker room and it was Melody.

22  Q   Melody who?
23  A   Burton.
24  Q   What did Ms. Burton say to you, if anything, about the

25   union card when she asked you to sign?
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 1  A   She asked if I wanted to sign a card.
 2  Q   Did she say anything else?
 3  A   I don't remember what she said exactly.
 4  Q   During the course of the union campaign, did you see any

 5   union stickers or union leaflets in the plant?
 6  A   Yes, I did.
 7  Q   Did you ever wear any sticker signifying your support or

 8   lack of support for the union?
 9  A   Yes, I did.
10  Q   What did you wear?
11  A   I wrote no union for a while and then I wrote think twice.

12  Q   Did anyone in management ever tell you to take your no

13   union sticker off your uniform?
14  A   Yes, they did.
15  Q   Who told you?
16  A   Blake Hunter and Warren Smith.
17  Q   During the course of the union campaign, did the company

18   communicate to you and your co-workers on the subject of union

19   negotiations?
20  A   Yes, they did.
21  Q   What did they explain to you?
22  A   Lots of things about the union and the plant.
23  Q   Do you recall any information that was shared with you by

24   company representatives about union negotiations?
25       MS. ROBERTS: Objection, vague and foundation.
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 1       JUDGE ROSAS: Sustained.
 2       BY MR. POWELL: 
 3  Q   During the course of the union campaign, did any of your

 4   managers communicate information to you on the subject of union

 5   negotiations?
 6  A   Yes.
 7       MR. MANZOLILLO: Object.
 8       JUDGE ROSAS: Overruled.
 9       BY MR. POWELL: 
10  Q   What do you recall about those communications?

11  A   There were slide shows, presentations given out to the

12   employees.
13  Q   Do you recall what -- do you recall anything about the

14   content or the information that was shared?
15  A   Yeah, I remember one very well.  One was union plants need

16   a Novelis -- Novelis owned union plants and they showed salary

17   of what they got and they showed what we are today for pay.

18  Q   Was there any communication to you about how bargaining

19   would work if the union was voted in?
20  A   They actually told us that there was no guarantee and

21   either way or which way it went.
22  Q   Let me direct your attention to the exhibit that's on the

23   -- it should be on the table in front of you, Respondent's

24   Exhibit 77.  Have you seen that document before?
25  A   Yes, I have.
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 1  Q   When have you seen that PowerPoint presentation before?

 2  A   Can I look through it real quick?
 3  Q   Sure, take your time.
 4  A   I know it was before the vote.
 5  Q   Do you recall the circumstances of which this information

 6   was presented to you?  Was it a meeting or --
 7  A   Yes, it was a group meeting, the whole CASH line.  Because

 8   I'm on days, we do it weekly for every shift, and it was given

 9   to every group for CASH.
10  Q   Who presented the information contained in Respondent's

11   Exhibit 77 to the CASH line employees?
12       MS. ROBERTS: Objection to lack of foundation that this

13   was given to anyone other than this witness here.
14       MR. POWELL: He testified that it was presented.

15       JUDGE ROSAS: I recall that, yes.  Overruled.  You can

16   answer.
17       THE WITNESS: It was Warren Smith and Blake Hunter most of

18   the time.
19       BY MR. POWELL: 
20  Q   Who was in attendance at this meeting?
21  A   All the CASH employees that were on that week or that day,

22   because the shift change, so I'm on days all the time, so I see

23   it every week, and they give it to the shift maintenance guys

24   who are on J schedule, and then the operators that are on a

25   different schedule.  So they had to catch it every Tuesday or,
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 1   yeah, it was Tuesday of every week we did it.  I believe it was

 2   Tuesday, Tuesday or Thursday, I don't know which one for sure.

 3  Q   So at the time you were present, the operators and

 4   maintenance employees who were on shift, at that time, had the

 5   meeting?
 6  A   Yes, they did.
 7  Q   Did Mr. Smith walk through all of the slides that are

 8   shown in Exhibit 77?
 9  A   Yes, he did.
10  Q   If you would please look and see if there is a document

11   that has been marked as Respondent's Exhibit 243 on the table

12   in front of you.
13  A   I have it.
14  Q   Mr. Raymond, let me direct your attention to what has been

15   previously admitted into evidence as Respondent's Exhibit 243.

16   Have you seen that document before?
17  A   Yes, I have.
18  Q   Where did you see that document?
19  A   During a slide show.
20  Q   With your managers?
21  A   Yes, my department manager.
22  Q   Was this in the same manner at the meeting that you

23   previously described?
24  A   Yes.
25       MS. ROBERTS: Objection, leading.
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 1       JUDGE ROSAS: Sustained.
 2       BY MR. POWELL: 
 3  Q   How was that slide show presented to you?
 4  A   It's given to us in the maintenance -- it's actually done

 5   in my maintenance trailer, because we have the biggest room and

 6   we had the project screen.  So in order to get everybody in

 7   there and for everybody to see it, we held it in the meter and

 8   installation trailer.
 9  Q   Who presented the information?
10  A   Warren Smith and usually Blake Hunter.  It may not have

11   been Blake every time.  It might be Andrew Biggs (ph.), because

12   he's one of the leads, too, for the operators.
13  Q   Who was present other than the individuals that you've

14   already testified to when the information contained in

15   Respondent's Exhibit 243 was --
16       MS. ROBERTS: Objection.  Leading and I believe it

17   mischaracterizes.
18       JUDGE ROSAS: Sustained.
19       MR. POWELL: What was leading about that?  I said who was

20   present.
21       MS. ROBERTS: He didn't testify who was present.

22       MR. POWELL: No, I'm asking who was present.

23       MS. ROBERTS: You said in addition to, from so --

24       JUDGE ROSAS: Foundation, okay.
25       MR. POWELL: He testified that Warren Smith was present.
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 1   He testified that Blake Hunter or --
 2       BY MR. POWELL: 
 3  Q   Who was present during the meeting in which the

 4   information contained in Respondent's Exhibit 243 was

 5   presented?
 6  A   Normally, most of --
 7       MS. ROBERTS: Objection.
 8       JUDGE ROSAS: What's the basis?
 9       MS. ROBERTS: Normally.  This was a specific question, a

10   specific time.
11       JUDGE ROSAS: You can probe that on cross.  Overruled.  Go

12   ahead, continue.
13       THE WITNESS: Normally, all the management guys were there

14   unless they had to go to a different meeting.  Usually, Greg

15   Formoza was there, Warren Smith, Andrew Biggs, Blake Hunter,

16   and of course all the operators in the department because it

17   was considered a mandatory update meeting.
18       BY MR. POWELL: 
19  Q   During the course of the union campaign, do you recall --

20   well, at any point in time during the course of the union

21   campaign, did any of your managers, referring to the group of

22   managers that you previously testified to, make any statements

23   to the effect that the company would close the plant if the

24   union was voted in?
25  A   No.
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 1  Q   Did any of your managers make any statements to the effect

 2   that you would lose wages or benefits if the union was voted

 3   in?
 4  A   No.
 5  Q   Did any of your managers make any statements to the effect

 6   the company would lose business or that employees would be laid

 7   off if the union was voted in?
 8  A   No.
 9  Q   What message did the company communicate to employees

10   about the decision on whether or not to vote for the union

11   during the course of the union campaign?
12  A   The company advised us to do our own research, not to just

13   take the paper or the stuff that was provided to us, in either

14   way, either direction, and decide for ourselves, not to be

15   decided by others or our fellow employees.
16  Q   Let me refer you to what has been previously admitted into

17   evidence as Respondent's Exhibit 54.  It should be one of the

18   documents that's in front of you.
19  A   Yep.
20  Q   Have you seen Respondent's Exhibit 54 before?
21  A   No.
22  Q   Do you recall seeing that one?
23  A   No.
24  Q   Let me direct your attention to Respondent's Exhibit 56,

25   have you seen that document?
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 1  A   Yes.
 2  Q   Do you recall when you -- do you recall receiving that

 3   document?
 4  A   Yes.
 5  Q   Do you recall by what means you received the document?

 6  A   I believe I received it twice, once in an email and once

 7   in the mail.
 8  Q   A letter to your home?
 9  A   What's that?
10  Q   A letter to your home?
11  A   Yes.
12  Q   Did you read it at the time you received it?
13  A   Pretty much all of it, yes.
14  Q   Now let me refer you to a document that's been previously

15   marked and admitted into evidence as Respondent's Exhibit 47.

16   Let me know when you've had an opportunity to look at it.

17  A   Yep.
18  Q   Have you seen that document before?
19  A   Yes, I have.
20  Q   Do you recall receiving that letter?
21  A   Yes, in the mail.
22       MR. POWELL: Your Honor, other than a proffer, I don't

23   have any other questions at this time.
24       MS. LANGAN: No questions, Your Honor.
25       JUDGE ROSAS: Cross?
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 1       MS. ROBERTS: May we have a minute, Your Honor?

 2       JUDGE ROSAS: Sure.  Off the record.
 3   (Whereupon, a brief recess was taken.)
 4       JUDGE ROSAS: Cross-examination?
 5       MS. LESLIE: Yes.
 6       CROSS-EXAMINATION
 7       BY MS. LESLIE: 
 8  Q   Hi, my name is Linda Leslie.  I'm an attorney for the

 9   National Labor Relations Board.  I just have hopefully just a

10   few questions.  If you could turn to the Respondent's

11   Exhibit 285?  Now there are slides missing from this

12   presentation, isn't there?
13  A   I don’t believe so.
14  Q   Well, it starts on page -- if you look at 285-2, it says

15   it's Number 3.  And as far as I can see, there is no 2, if you

16   look at the left-hand corner.  You would agree that there are

17   numbers in white on the left-hand corner and there appears to

18   be no Number 2, isn't that correct?
19       MR. POWELL: Objection.  That is a compound question.

20       JUDGE ROSAS: Do you understand the question?

21       THE WITNESS: Yes, I do.
22       JUDGE ROSAS: Go ahead.
23       THE WITNESS: I don't believe there is a slide for 2.  It

24   might be because it’s not numbered.  Do remember we --

25       BY MS. LESLIE: 
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 1  Q   Okay, that's fine.  So as far as you're concerned there is

 2   not a slide missing, is that correct?
 3  A   That's correct.
 4  Q   And if you would turn to page, I believe it's -14, there

 5   -- I'm sorry, I apologize.  It's 285-13.  Are you on that page?

 6  A   Not yet.  Um-hum.
 7  Q   Can you describe what that is or what that was?
 8  A   No.
 9  Q   So you don't recall what that was when you observed the

10   presentation, is that correct?
11  A   No.
12  Q   And if you would turn to what is Respondent's Exhibit

13   285-12, in the right-hand corner, it says Novelis, Inc., 2011,

14   is that correct?  Is that correct?
15  A   Are you saying that mine says 2011?
16  Q   If you turn to Page 285-12?
17  A   Yes.
18  Q   Now you testified that you believed you may have seen this

19   in 2012.  Is it possible that you actually saw it in 2011?

20  A   I thought I said it was 2011, 2012, I didn't know for

21   sure.
22  Q   I believe your testimony was 2012, but what you're

23   testifying now is that it could have also been 2011, is that

24   correct?
25  A   That's correct.  It would have been later 2011, 2012.

Page 2285

 1  Q   And when you saw this presentation, was it in black and

 2   white?
 3  A   No, I don't believe so.
 4       MR. POWELL: Your Honor, I will state for the record that

 5   it's a black and white copy of a color presentation.  We'll be

 6   happy to substitute a color copy at a later juncture if counsel

 7   for General Counsel will agree.
 8       MS. LESLIE: Your Honor, I don't believe I was questioning

 9   Respondent's counsel, at this juncture.
10       JUDGE ROSAS: Trying to impeach the witness.  Go ahead.

11       BY MS. LESLIE: 
12  Q   You also testified about contractors wearing reflective

13   vests, correct?
14  A   Yes.
15  Q   Now wouldn't any visitor to the facility be wearing the

16   reflective vest?
17  A   No.
18  Q   So what would a visitor be wearing then?
19  A   CASH Line 1 and CASH Line 2 were on different dress code.

20   And CASH Line 1 and CASH Line 2, in order to be in that

21   building, you had to go through a training, one-hour
22   training --
23  Q   I wasn't -- please strike that as non-responsive.  My

24   question was if visitors would not wear a reflective vest, what

25   were they wearing?
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 1  A   There wouldn't be a visitor in my department without a

 2   reflective vest.
 3  Q   So a visitor would, indeed, wear a reflective vest,

 4   correct?
 5  A   No.  He would be accommodated with another person and they

 6   would be wearing an orange, usually a full orange trench coat

 7   like.  I don't know what they call them.
 8  Q   So they would be wearing orange reflective clothing,

 9   correct?
10  A   No.  As long as they were accommodated -- as long as I was

11   bringing them through, they could be with me and I could walk

12   them through the safe part of the CASH line, if that's what

13   you're asking.
14  Q   If their visit extended beyond the safe line of the CASH

15   line, would they have to be wearing a reflective vest?

16  A   Can you rephrase that one more time?
17  Q   You're saying, and forgive me, but according to what

18   you're just testifying now, if they were in a certain safe

19   area, they wouldn't have to be wearing a reflective vest.  If

20   they move beyond that safe area, would they have to wear a

21   reflective vest?
22  A   In the CASH line, you would have to have -- without a

23   person with you, you would have to have the proper clothing.

24  Q   And that would be a reflective --
25  A   It would be a green or orange reflective vest top type.
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 1   and training is associated in the 2011 to 2013 time frame.

 2   That he and other employees in groups of anywhere from 2 to 10

 3   traveled to these other sites to receive additional training

 4   and to work on additional expansion issues associated with the

 5   CASH line expansion going on at the plant, which we believe

 6   would be additional evidence that would be relevant to I guess

 7   the issue of the implied threats being made by counsel for

 8   General Counsel.
 9   In addition, on the issues that we believe are relevant to

10   context, causation of the loss of any alleged majority support,

11   and on the remedy, if permitted, Mr. Raymond would have also

12   testified that he heard from other employees that they were

13   deceived into signing union authorization cards, that union

14   supporters were telling employees that their jobs depended upon

15   it, and that the only way they could get into a union meeting

16   was to sign a card.
17   He believes that the company won the election in large

18   part because of efforts of people like himself who talked to

19   people about their views and provided them with facts about the

20   union in a non-threatening manner, which they could understand.

21   Mr. Raymond had previously worked at a unionized plant in

22   New York for about four years, which has now shut down.  He had

23   never seen anything positive from his experience in a union

24   represented plant and he shared this information with his

25   co-workers.  He also told his co-workers about other unionized
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 1   plants in the country which had been shut down.
 2   He believes that the union potentially could have won the

 3   election had it behaved differently during the course of the

 4   union campaign.  He did not believe that the union acted

 5   professionally and he believed that the union and its
 6   supporters fostered a good deal of contentious behavior between

 7   those who supported the union and those who did not.

 8   He also discussed the fact with co-workers that the union

 9   in-house organizing committee was anonymous.  That a number of

10   people were concerned about that and concerned about the fact

11   they did not know who would represent them in negotiations.

12   He does not believe that the company threatened employees

13   at any point in time during the campaign.  He believes that it

14   would be -- he understands that the NLRB is seeking to force

15   the company to recognize and bargain with the union, even

16   though the employees voted against the union.  He thinks that

17   it would be unfair to make the company bargain with the union,

18   that he and his fellow employees voiced their opinion at the

19   ballot box.  There were a lot of his co-workers who had worked

20   hard to defeat the union because they understood how unions

21   really work.  That it took a lot of time for people to listen,

22   but ultimately they did and the union lost.  That he did not

23   see any unfair treatment of union supporters during the course

24   of the campaign.  And he feels that it would be unfair to force

25   the union upon the employees unless the union was able to win

Page 2293

 1   an election fairly, which they did not.
 2       JUDGE ROSAS: There is one point there that I need more

 3   clarification about and that is with respect to testimony that

 4   he would give with respect to the requirement that one sign a

 5   union card in order to get into the union meeting.  Can you

 6   give me some more amplification there?
 7       MR. POWELL: He would testify that other employees told

 8   him about that, so I think it would run into a hearsay

 9   objection.
10       JUDGE ROSAS: Okay.  All right.
11       MS. ROBERTS: We would object to that line of testimony.

12   We would like to note that to the extent this witness had some

13   personal knowledge regarding the signing of authorization

14   cards, Respondent had ample opportunity to elicit testimony to

15   that effect.
16       MR. MANZOLILLO: We would similarly object, Your Honor.

17       JUDGE ROSAS: Okay.  Objection sustained.

18   We'll go off the record and resume tomorrow morning.

19   (Whereupon, at 5:25 p.m., the hearing in the above-entitled

20   matter adjourned, to reconvene on Wednesday, October 1, 2014.)

21   
22   
23   
24   
25   
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 1   union related stickers on your person or on your clothing?  Let

 2   me start this way:  when you’re at work do you wear a hardhat?

 3  A   Yes.
 4  Q   During the -- and do you wear a company uniform?

 5  A   Yes.
 6  Q   What is the uniform?
 7  A   Excuse me?
 8  Q   What is the uniform that you wear?
 9  A   Just a blue uniform.
10  Q   During the union campaign -- the union organizing

11   campaign, did you wear any stickers on your uniform or your

12   hardhat?
13  A   Yes.
14  Q   And what did the stickers say?
15  A   No union.
16  Q   Now, did you wear that sticker in the facility?
17  A   Yes.
18  Q   And where was the sticker located?
19  A   On my hardhat.
20  Q   Did any member of management see you wearing a no union

21   sticker on your helmet?
22  A   Yes.
23  Q   Who is that?
24  A   Dan Buskey.
25  Q   And how do you know he saw that?
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 1  A   Because he asked me to remove it.
 2  Q   Remove the sticker?
 3  A   Yes.
 4  Q   How long had the sticker been on your helmet, before Mr.

 5   Buskey saw you and asked you to remove it?
 6  A   Two or three hours.
 7  Q   Did you, during the time of the union organizing campaign,

 8   see union fliers and literature in and around the plant?

 9  A   Yes.
10  Q   Can you describe where you saw those materials?

11  A   On my workbench.
12  Q   Are you aware of any time where any of your managers

13   removed those materials?
14  A   Not from my workbench they did not.
15  Q   At any point in time did you have a conversation with

16   members of Novelis management as to what you would do if a --

17   if the Steelworkers Union was to win the vote?
18       MS. ROBERTS: Objection, relevance.
19       JUDGE ROSAS: Sustained.  You’re asking him what he would

20   do?
21       MR. LARKIN: Yes.
22       JUDGE ROSAS: Or how he’d vote?
23       MR. LARKIN: Well, I asked him if he had -- the question

24   was did he, at any point, have a conversation with members of

25   the company’s management, addressing the subject of what he,
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 1   the witness, would do if the Union were to prevail in the

 2   election.
 3       JUDGE ROSAS: Rephrase it and make it more direct.

 4       MR. LARKIN: During the campaign did you have any

 5   conversation with members of Novelis management about the union

 6   vote?
 7       THE WITNESS: Yes.
 8       BY MR. LARKIN: 
 9  Q   Do you specifically remember any conversation when you

10   informed your managers of any action you would take if the

11   Union were to win the vote?
12       MS. ROBERTS: Objection --
13       MR. MANZOLILLO: Objection.
14       MS. ROBERTS: -- leading.
15       JUDGE ROSAS: Let’s take a step back.  Sustained.

16       BY MR. LARKIN: 
17  Q   What if anything -- first of all, which managers did you

18   have this conversation with?
19  A   Dan Buskey, Greg Dufore.
20  Q   Were they both present at the same time or did you address

21   each of those individuals two different times?
22  A   They were present at the same time.
23  Q   So this is one conversation?
24  A   Yes.
25  Q   During the conversation what if anything did you tell
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 1   them?
 2  A   That I would be looking for other employment if the Union

 3   came in.
 4  Q   Did you approach them or did they approach you to initiate

 5   this conversation?
 6  A   No, I walked up to them.
 7  Q   Did you have this conversation with them before the vote

 8   took place?
 9  A   Yes.
10  Q   Do you recall making those state -- same statements to any

11   other member of management?
12       MR. MANZOLILLO: Objection --
13       MS. ROBERTS: Objection, Your Honor, the relevance of this

14   whole line of questioning.
15       JUDGE ROSAS: I’ll allow it.  You can answer.

16       THE WITNESS: Yes.
17       BY MR. LARKIN: 
18  Q   Who else?
19  A   Chris Smith, Andy Quinn.
20  Q   Let’s talk about Mr. Smith.  When did you -- do you recall

21   when you made those comments to Mr. Smith?
22  A   Exact date, no.
23  Q   Was it before the union vote?
24  A   Yes.
25  Q   Do you recall attending a meeting right before the union
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 1   vote in which Mr. Smith and the CEO of the company Mr. Martens

 2   addressed the workforce?
 3  A   Yes.
 4  Q   Did you have your conversation with Mr. Smith that you

 5   just described prior to that meeting?
 6       MS. ROBERTS: Objection to leading and lack of foundation

 7   to this particular conversation.
 8       MR. MANZOLILLO: Also objection --
 9       JUDGE ROSAS: It’s an acceptable timeframe.  I’ll allow

10   it.  You can answer.
11       THE WITNESS: Could you repeat that?
12       MR. LARKIN: Yes.  You test -- you just testified that you

13   also talked to Mr. Smith and shared the same sentiments with

14   him that you testified you shared with Mr. Buskey and Mr.

15   Dufore.  My question was did you have that conversation with

16   Mr. Smith prior to the time you attended the meeting with Mr.

17   Martens and Mr. Smith, in which they addressed the employees?

18       THE WITNESS: Yes.
19       BY MR. LARKIN: 
20  Q   Who is Mr. Smith?
21  A   I guess his title was plant manager.
22  Q   Of what plant?
23  A   Oswego.  Novelis Oswego.
24  Q   During the time of the union organizing campaign, did any

25   of your managers ever tell you that the plant would close if
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 1   the Union was voted in?
 2  A   No.
 3  Q   Did any of your managers ever tell you that you or others

 4   would lose their jobs if the Union was voted in?
 5  A   No.
 6  Q   Did any of your managers ever tell you that you or others

 7   that you would definitely lose wages and benefits if the Union

 8   was voted in?
 9  A   No.
10  Q   Going back to the meeting that you testified you attended

11   right before the vote with Mr. Martens and Mr. Smith, do you

12   recall where that meeting took place?
13  A   In the main cafeteria.
14  Q   In the main cafeteria of the Oswego plant?
15  A   Yes.
16  Q   Do you recall whether supervisors were present, during

17   that meeting?
18  A   Yes.
19       MR. MANZOLILLO: Objection again to relevance.

20       JUDGE ROSAS: Overruled.
21       THE WITNESS: Yes.
22       BY MR. LARKIN: 
23  Q   Do you remember whether they were standing or sitting?

24  A   Some were standing, some were sitting.
25       MR. LARKIN: May I approach, Your Honor?
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 1       BY MR. LARKIN: 
 2  Q   I’m going to ask you to look through that document by

 3   document.  Mr. Kimball, I’ve handed you several different

 4   documents.  So I’d like to take them one by one.
 5       MS. ROBERTS: Are these documents in evidence?  I just --

 6       MR. LARKIN: Some are, some are not.  I’ll give you the

 7   ones that aren’t.
 8       MS. ROBERTS: Well, before the witness gets the documents,

 9   I would ask Your Honor --
10       MR. LARKIN: Take it back.
11       MS. ROBERTS: -- Respondent --
12       MR. LARKIN: That’s fine, that’s fine.
13       MS. ROBERTS: -- present them to --
14       MR. LARKIN: Take it back.
15       MS. ROBERTS: -- opposing counsel.
16       JUDGE ROSAS: The practice is -- we’re pretty far along at

17   this point, but as everybody might remember I’d like the -- all

18   of the exhibits that are going to be introduced to a witness,

19   whether they’re premarked, already received in evidence, to be

20   put up in front of the witness, so it saves you lead on the

21   back and forth, but be that as it may.
22       MS. ROBERTS: Again, Your Honor, we just simply request

23   the courtesy --
24       MR. LARKIN: I’ve handed the witness three documents that

25   were already admitted into evidence; exhibits 49, 54 and 56.
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 1       MS. ROBERTS: Thank you.  Thank you, that’s all we’re

 2   asking.  So we know if they’re documents that we have not

 3   received.  I think that’s the protocol.
 4       MR. LARKIN: Mr. Kimball, could you take a look at a

 5   document that I’ve handed you, Respondent’s exhibit 49?

 6       THE WITNESS: Yeah.
 7       CONTINUED DIRECT EXAMINATION
 8       BY MR. LARKIN: 
 9  Q   Do you recognize that document?
10  A   Yes.
11  Q   Can you tell us how you recognize it?
12  A   I received this in the mail.
13  Q   I’m sorry, what was that?
14  A   I received this in the mail.
15  Q   Do you remember when?
16  A   No, not an exact date.
17  Q   Do you recall whether it was before the union vote?

18  A   Yeah, it was before.
19       JUDGE ROSAS: The witness is looking at the document --

20       BY MR. LARKIN: 
21  Q   Do you recall whether it was before the meeting you

22   attended in the cafeteria where -- in which Mr. Smith and Mr.

23   Martens addressed the employees?
24       MS. ROBERTS: I’m going to object to leading.

25       JUDGE ROSAS: I’ll allow that.
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 1       THE WITNESS: I don’t recall.
 2       BY MR. LARKIN: 
 3  Q   Did you read the document when you received it?

 4  A   Yes.
 5  Q   Take a look, if you would, at exhibit 54, please.  And can

 6   you tell us whether you recognize Respondent’s exhibit 54?

 7  A   Yes.
 8  Q   And can you tell us what that is, please?
 9  A   Excuse me?
10  Q   Can you tell us what it is?
11  A   It’s just a letter that I received.
12  Q   From who?
13  A   Chris Smith.
14  Q   And when you received it, how did you receive it?

15  A   This was email.
16  Q   And did you read the email when you received it?

17  A   Yes.
18  Q   Okay.  Could you flip to exhibit 56?  It’s Respondent’s

19   56.  You have that there with you, sir?
20  A   Yep.
21  Q   And take a look at that and just tell us if you recognize

22   that.
23  A   Yes.
24  Q   Can you tell us what Respondent’s exhibit 56 is?

25  A   Yes, it was a letter I received in the mail from Phil
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 1   Martens.
 2  Q   And did you read the letter when you received it?

 3  A   Yes.
 4       MR. LARKIN: Your Honor, I’m going to approach the witness

 5   and had him a document that’s been already admitted into

 6   evidence, Respondent’s exhibit 107.
 7       BY MR. LARKIN: 
 8  Q   Mr. Kimball, you testified earlier that you observed union

 9   literature hanging in the plant during the campaign.  My

10   question to you is do you -- have you seen Respondent’s exhibit

11   107 anywhere before?
12  A   Yes.
13  Q   Have you seen it in the plant?
14  A   Yes.
15  Q   Do you remember where?
16  A   It was in the maintenance cafeteria.
17       MR. LARKIN: Your Honor, if I may I’d like to approach the

18   witness and hand him a document that’s been admitted in

19   evidence as Respondent’s exhibit 108.
20       BY MR. LARKIN: 
21  Q   Mr. Kimball, do you recognize Respondent’s exhibit 108?

22  A   I don’t recall seeing this one.
23  Q   You don’t recall seeing --
24  A   No.
25  Q   -- 108?  Okay.
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 1       MR. LARKIN: Your Honor, if I may, I’d approach the

 2   witness and hand him a document that -- I’m sorry, just a

 3   second.  That has been identified, but not yet admitted,

 4   Respondent’s exhibit 111.  So I don’t know if everyone has

 5   copies, but I have --
 6       MS. ROBERTS: Can we have a minute, Your Honor, to locate

 7   that document?
 8       MR. LARKIN: May I hand one to the witness?

 9       JUDGE ROSAS: Do you have other exhibits you’re going to

10   show the witness?
11       MR. LARKIN: Yes, sir.
12       JUDGE ROSAS: Alright.  Let’s go off the record for a

13   minute so you can get them all.
14       (Whereupon, a brief recess was taken)
15       JUDGE ROSAS: On the record.
16   Alright.  We’re going to have the witness excused.  Sir,

17   I’m going to ask you to just go in this room right here for a

18   minute while we discuss something off the record -- on the

19   record.  Thank you.  There’s a restroom in the back.  Are we on

20   the record, Adrian?  Go ahead.
21       MS. ROBERTS: Your Honor, 111 and 115 we believe that this

22   falls under the -- your prior ruling regarding the cartoon

23   nature of the campaign or that line of potential evidence that

24   Respondent has indicated -- correct me if I’m wrong, that they

25   may attempt to label the Union’s campaign.  And so in that
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 1   regard we would object on that basis to questioning and

 2   admission of these documents, particularly 111 and 115.

 3       JUDGE ROSAS: Right.
 4       MR. MANZOLILLO: Your Honor, we -- the Charging Party

 5   would also -- if there’s an issue of proffering the documents

 6   and make sure they’re not just being admitted for communication

 7   -- employer to employee communication purposes, as a roundabout

 8   way to sort of establish, in a broader context, you know,

 9   debate we’ve had all throughout the trial.
10       MR. LARKIN: Yes.  And my only intention is to follow up

11   on his testimony that he saw union literature hanging freely

12   about the plant and ask him whether he recognizes any of this

13   as that literature.  I don’t have any intention of asking him

14   what his thoughts are on -- or whether he talked to his other

15   employees on it.  I will likely proffer material on that, but I

16   don’t intend to ask the witness those questions.
17       JUDGE ROSAS: Received for that purpose.  Objection

18   overruled.  Off the record.
19       (Whereupon, a brief recess was taken)
20       JUDGE ROSAS: On the record.
21       CONTINUED DIRECT EXAMINATION
22       BY MR. LARKIN: 
23  Q   Mr. Kimball, so now you have a stack of documents in front

24   of you.  I’d like to just go through them one by one.  And they

25   relate to your earlier testimony that you saw union literature
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 1   in the plant during the time of the organizing campaign.  Would

 2   you look at Respondent’s exhibit 111, please?  And can you tell

 3   us if you recognize -- it’s a two page document.  Can you tell

 4   us if you recognize Respondent’s exhibit 111?
 5  A   Yes.
 6  Q   Can you tell us how you recognize it?
 7  A   This one was in the maintenance cafeteria and it was also

 8   on my workbench.
 9       (Respondent’s R-111 identified)
10  Q   You saw both pages of this document?
11  A   Yes.
12  Q   And you saw this during the time of the organizing

13   campaign?
14  A   Yes.
15       MR. LARKIN: Your Honor, I’d move the admission of 111.

16       MR. MANZOLILLO: The Union would object.  Charging Party

17   would object to the relevance of the document.  It’s -- I’ve

18   established where this document came from, who’s it was,

19   whether it could be attributed to any party.
20       JUDGE ROSAS: General Counsel?
21       MS. ROBERTS: We would object as well to relevance and

22   also to --
23       JUDGE ROSAS: Counsel, this document is being offered for

24   the purpose of what?
25       MR. LARKIN: Yes, Your Honor.  For the purpose that I
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 1   intend.  I believe the foundation has been amply laid.  Simply

 2   to establish that this is one of the Union fliers that Mr.

 3   Kimball saw in the plant during the campaign.  I believe for

 4   that purpose that’s all the foundation that’s needed.
 5       JUDGE ROSAS: Alright.  The objection is overruled.  The

 6   document is being received with respect -- solely with respect

 7   to the allegation that union literature was being ripped down

 8   in a discriminatory fashion.  Only for that purpose.
 9   Respondent’s 111 is received.
10       (Respondent’s R-111 received in evidence)
11       MR. POWELL: And Your Honor, just to make it clear, I mean

12   I understand your ruling.  We may also offer and argue that

13   it’s relevant for the other purposes that we’ve previously

14   discussed.  I understand you’re limiting its admission for the

15   purpose that you’ve just provided, but we would reserve our

16   right to argue later on that it should have been admitted for

17   broader purposes of the context of the campaign, you know, on

18   the issues that you’ve previously ruled upon.
19       JUDGE ROSAS: My previous ruling means that to the extent

20   that this document is offered for any other purposes, the

21   objection would otherwise be sustained and I will not be

22   considering it for that purpose.
23       MR. POWELL: I understand, Your Honor.  I --

24       JUDGE ROSAS: Just so the General Counsel, the other side

25   know what they need to address, I need to address that now.  So
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 1   that my ruling there has not changed in any regard.
 2       MR. POWELL: I just wanted to make sure that when we offer

 3   the document for that purpose we’re not waiving our right to

 4   argue that it could be admissible on the other grounds that

 5   have been previously discussed, during the course of the case.

 6       JUDGE ROSAS: You both have exceptions with respect to my

 7   ruling.
 8       MR. POWELL: Understood.
 9       CONTINUED DIRECT EXAMINATION
10       BY MR. LARKIN: 
11  Q   Mr. Kimball, the next document I believe in the stack is

12   exhibit -- Respondent’s exhibit 113.  113 has previously been

13   admitted into the record.  Can you please take a look at that

14   document and tell us if you recognize it?
15  A   Yes.
16  Q   And how do you recognize exhibit 113?
17  A   This was also in the maintenance cafeteria.
18  Q   Take a look if you would at Respondent’s exhibit 114.  And

19   can you tell us if you recognize that document?
20  A   Yes.
21  Q   And how do you recognize that one?
22  A   This was also in the maintenance cafeteria.
23  Q   Take a look if you would at Respondent’s exhibit 115.  Can

24   you tell us if you recognize Respondent’s exhibit 115, please?

25  A   Yes.
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 1  Q   And can you tell us how you recognize it?
 2  A   This was also in the maintenance cafeteria.
 3       (Respondent’s R-115 identified)
 4  Q   And you saw this in the Oswego plant?
 5  A   Yes.
 6  Q   During the time of the organizing campaign?
 7  A   Yeah.
 8       MR. LARKIN: Move admission of 115.
 9       MR. MANZOLILLO: Object on the same basis --

10       MS. ROBERTS: Same objection.
11       JUDGE ROSAS: Same previous objection?  Same purpose being

12   offered for the limited purpose of the 8(a)(1) as well as the

13   larger proffer that -- previously denied.
14       MR. LARKIN: Alright.  And just to clarify that further,

15   we -- I believe that the foundation for the admission of the

16   document, for the purpose that I’m talking about with him, has

17   been laid.  As Mr. Powell, you know, it’s relevance to other

18   issues we may argue.  We understand you’ve already ruled on

19   that.
20       JUDGE ROSAS: The objection is overruled.  Received for

21   the limited purpose relevant to the 8(a)(1) charge regarding

22   the removal of union literature from the premises.
23       (Respondent’s R-115 received in evidence)
24       BY MR. LARKIN: 
25  Q   Can you flip to exhibit 123, please?  And can you tell us,
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 1   Mr. Kimball, if you recognize exhibit 123?
 2  A   Yes.
 3  Q   And what is Respondent’s exhibit 123?
 4  A   Excuse me?
 5  Q   What is it?
 6  A   It’s just a piece of paper talking about what the company

 7   has taken from us and it was just on my workbench.
 8       (Respondent’s R-123 identified)
 9  Q   I think you answered my question.  My next question was

10   where -- have you seen this document before and where?

11  A   I’m sorry.  Yes, this was on my workbench and in the

12   cafeteria.
13  Q   During -- you saw this on your workbench and in the

14   cafeteria during the time of the union organizing campaign?

15  A   Yes.
16       MR. LARKIN: Move admission of 123 for the same purpose.

17       JUDGE ROSAS: Any objection?
18       MS. LESLIE: Just the objections we’ve already made, Your

19   Honor, regarding all of these documents.
20       MR. MANZOLILLO: That’s it, Your Honor.

21       JUDGE ROSAS: Okay.  For the reasons previously stated

22   with the respect to the previous exhibits, the objection is

23   overruled and it’s received for the limited purpose of the

24   8(a)(1) leafleting charge.
25       (Respondent’s R-123 received in evidence)
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 1       BY MR. LARKIN: 
 2  Q   Mr. Kimball, prior to coming to Court here today, have you

 3   met with the company’s attorneys?
 4  A   Yes.
 5  Q   And when you met with the company’s attorneys were you

 6   provided with a statement of your rights regarding whether you

 7   were required to speak with us?
 8  A   Yes.
 9  Q   There’s a stack of documents that are already -- should

10   already be on the witness stand in front of you.  Could you

11   leaf through those and see if you can find the document

12   Respondent’s exhibit 293?  It’s a one page document.

13  A   293?
14       MR. LARKIN: Your Honor, may I approach and try to help

15   him?  We have them.  Right here.
16       BY MR. LARKIN: 
17  Q   Mr. Kimball, do you recognize Respondent’s exhibit 293?

18  A   Yes.
19  Q   Where have you seen that document before?
20  A   When I met with the attorney.
21  Q   And when you met with the company’s attorneys were you

22   provided with a copy of exhibit 293?
23  A   Yes.
24  Q   And did you fill it out?
25  A   Yes.
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 1  Q   And did you elect to speak with the company’s attorneys?

 2  A   Yes.
 3  Q   And did you do so voluntarily?
 4  A   Yes.
 5  Q   And at any time has anyone from the company ever forced

 6   you to speak with the company’s attorneys?
 7  A   No.
 8       MR. LARKIN: Thank you.  Nothing further.  I’ll have a

 9   proffer at the end.
10       JUDGE ROSAS: Anything Intervenor?
11       MR. ERON: No.
12       JUDGE ROSAS: Cross examination.
13       MS. ROBERTS: Can we have a minute?
14       JUDGE ROSAS: Sure.  Off the record.
15       (Whereupon, a brief recess was taken)
16       JUDGE ROSAS: On the record.
17   Cross examination.
18       MS. ROBERTS: We have no questions for this witness, Your

19   Honor.
20       MR. MANZOLILLO: I have no questions either.

21       JUDGE ROSAS: Thank you, sir.  You are excused for the

22   moment.  If you could just step outside for a minute while we

23   just wrap up with some discussion about your testimony?  And in

24   the mean time, what I’d like to tell you, when you leave here

25   today please do not discuss your testimony with anyone unless
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 1   you’re advised by counsel that the record in the case is

 2   closed.  Okay?  Thank you very much.  Okay.
 3       MR. LARKIN: Your Honor, if permitted to have testified,

 4   Mr. Kimball would have had the following to say:  first, I’ll

 5   address testimony that I understand to be excluded at this

 6   point on the grounds that it is cumulative.  At the union

 7   meeting that Mr. Kimball attended in the Fulton Elk’s Lodge,

 8   Mr. Ridgeway was the main speaker.  Alcohol was served at the

 9   meeting.
10   Mr. Ridgeway spoke on the subject of collective bargaining

11   and answered employee questions about that subject by stating

12   that everything is negotiable.  He received questions about the

13   collective bargaining agreement in place at the Huhtamaki plant

14   and what sorts of things were being negotiated for employees

15   represented by the Steelworkers at Huhtamaki.  Mr. Ridgeway did

16   not respond directly to those questions, instead skating around

17   the issues.
18   Mr. Kimball was present during the reading of the District

19   Court’s 10(j) order by Mr. Smith.  In the presence of an NLRB

20   agent, he attended a reading.  He was present for the reading

21   of the order.  He has since observed the order posted in the

22   cold mill bulletin board.
23   The remaining part of the proffer will address information

24   that Your Honor has excluded since the beginning of the

25   proceeding as not relevant to the issues, for all reasons
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 1   previously stated.  We believe this -- the information is

 2   relevant.  During the union meeting in Fulton that I’ve -- Mr.

 3   Kimball testified to earlier, the meeting was very volatile and

 4   polarized.  There was a lot of cursing in the meeting.

 5   After Mr. Ridgeway’s comments about collective bargaining,

 6   Mr. Kimball’s opinion was that he very much hoped Ridgeway

 7   would not represent Novelis employees, because he was not

 8   representing the Union well, during the meeting.  And Mr.

 9   Kimball thought he was an idiot.  Mr. Kimball conducted

10   independent research of Mr. Ridgeway and discovered that Mr.

11   Ridgeway had been censured during his time as a traffic judge.

12   Mr. Kimball, prior to coming to Novelis was employed for

13   approximately 19 years at Penn Bakery (ph), a facility

14   unionized by the Bakery, Confectionary and Tobacco Workers

15   Union.  In his experience with a unionized workforce, Mr.

16   Kimball observed that he did not need the assistance of the

17   union.  His opinion is that the union at Penn Bakery took care

18   of people who were vulnerable for being fired and didn’t do

19   anything for him.
20   During the organizing campaign at Oswego, Mr. Kimball

21   discussed his experiences at Penn Bakery with other Novelis

22   employees, specifically telling his coworkers that a union

23   couldn’t help them and that it’s possible that they could wind

24   up with less, as a result of the bargaining, basing that on his

25   prior experience.  Mr. Kimball also created a flier with a
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 1   Kool-Aid mascot to signify the employees should not drink the

 2   Union’s Kool-Aid.
 3   Just a little more.  Mr. Kimball also told his coworkers

 4   about his experience with strikes and told the employees that

 5   if the Steelworkers Union were to win, he would think about

 6   leaving the company.  This is with hourly employees he shared

 7   those comments.  Mr. Kimball was never coerced in expressing

 8   any of these opinions, but he believes that some of his

 9   coworkers were mislead and pressured by the Union.

10   He believes the company ran a fair and just campaign and

11   he never felt threatened regarding how he should cast his vote.

12   Mr. Kimball has reviewed the Labor Board’s complaint against

13   the company.  He disagrees with it and finds it ironic in the

14   sense that in his view the Union and not the company pressured

15   and strong armed people during the campaign.  He disagrees and

16   would be upset if the Government were to force the company to

17   bargain with the Union, given the results of the election.

18   That’s everything.
19       MS. ROBERTS: Objection.
20       MR. MANZOLILLO: We’re objecting.
21       JUDGE ROSAS: Objection sustained.  Next witness.  I’m

22   going to note that this witness took -- we started at 9:01.

23   It’s 9:54.  This witness took 53 minutes.  Next witness.

24       (Whereupon, a brief recess was taken)
25       JUDGE ROSAS: On the record.
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 1       MR. POWELL: We call David Van Fleet.
 2       (Whereupon, a brief recess was taken)
 3       JUDGE ROSAS: On the record.
 4   Whereupon,
 5       DAVID VAN FLEET, JR.
 6   Having been first duly sworn, was called as a witness and

 7   testified herein as follows:
 8       JUDGE ROSAS: please state and spell your name and provide

 9   us with your address.
10       THE WITNESS: My name is David Kenneth Van Fleet, Junior.

11   D-A-V-I-D K-E-N-N-E-T-H V-A-N space F-L-E-E-T and then Junior,

12   J-R.  My address is P.O. Box 461, 605 Main Street, Fair Haven,

13   New York, 13064.
14       JUDGE ROSAS: Sir, I’m going to ask you to speak into the

15   microphone whenever you testify and to try to keep your voice

16   up, okay?
17       THE WITNESS: Okay.
18       JUDGE ROSAS: Thank you very much.
19       THE WITNESS: Yes.
20       DIRECT EXAMINATION
21       BY MR. POWELL: 
22  Q   Good morning, Mr. Fleet -- Van Fleet.
23  A   Good morning.
24  Q   Are you here pursuant to a subpoena?
25  A   Yes.

Page 2326

 1  Q   Where are you currently employed?
 2  A   Novelis.
 3  Q   And how long have you been employed at Novelis?

 4  A   Just over two years.
 5  Q   Are you employed at the Oswego plant?
 6  A   Yes.
 7  Q   What department do you work in at Novelis?
 8  A   I’m currently assignment with ops support in the hot.

 9  Q   How long have you worked in the hot mill area?
10  A   Two years.  Just over two years, I guess.
11  Q   During the time period of the union election, union

12   campaign, January and February 2014, what position did you hold

13   during that time period?
14  A   I was an operator in ingot prep in the hot mill.
15  Q   Briefly describe your duties as an operator in ingot prep.

16  A   Operating machinery, validating orders.  At that point I

17   was in charge of my unit, also kind of directing them through

18   the day.  And that was pretty much it.
19  Q   As an operator in ingot prep, did you work in a pulpit?

20  A   When I first started my first year I did.  And then the

21   second I actually did a different job where I was more out on

22   the floor and around in that area.  So --
23  Q   And what is a pulpit?
24  A   A small confined space where you can operate crane, or

25   piece of machinery, computers.  A bunch of different pulpits
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 1  A   I’m not positive if it was this USW paper, but there were

 2   many handouts in the office coming in and out.  I can’t exactly

 3   remember if it was this one, I guess.  It does look familiar,

 4   but I’m not sure if it’s this exact one.
 5       MR. MANZOLILLO: I would move to exclude it.

 6       JUDGE ROSAS: Anything else?
 7       MR. MANZOLILLO: No that's it.
 8       JUDGE ROSAS: Mr. Powell?
 9       MR. POWELL: No, Your Honor.
10       MS. ROBERTS: I’ll withdraw my objection.  It’s already in

11   evidence as General Counsel’s exhibit 20.  Yes, 20.
12       MR. POWELL: Oh, I apologize.  I didn’t -- I’d forgotten

13   that that was in.
14       JUDGE ROSAS: You want to just confirm that, Mr. Powell?

15       MR. POWELL: Yeah.
16       MR. LARKIN: 20.  General Counsel’s --
17       MS. ROBERTS: 29.
18       MR. POWELL: Okay.  Alright.  I will --
19       JUDGE ROSAS: And here I was going to sustain the

20   objection --
21       MR. POWELL: Well --
22       JUDGE ROSAS: -- different things at different times.

23       MS. ROBERTS: I apologize.
24       JUDGE ROSAS: You just never know.
25       MR. POWELL: Yeah.  I’ll withdraw the exhibit, given the
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 1   fact that it’s already in evidence.  And I apologize, Your

 2   Honor.
 3       JUDGE ROSAS: No problem.
 4       MR. POWELL: It’s part of General Counsel’s exhibit 29

 5   already.
 6       CONTINUED DIRECT EXAMINATION
 7       BY MR. POWELL: 
 8  Q   Mr. Van Fleet, in the documents before you there should be

 9   a document that has been marked and previously admitted into

10   evidence as Respondent’s exhibit 274.  Can you see if that

11   document is before you?
12  A   Yes.
13  Q   Have you seen that document before?
14  A   Yes, this is an email that we got last year.
15  Q   Do you recall receiving that email as an employee at the

16   Novelis plant?
17  A   Yes.
18  Q   During the course of the union campaign, did you managers

19   communicate any information to you on the topic of union

20   negotiations or collective bargaining?
21  A   Yes, we had --
22       MS. ROBERTS: Objection to the lack of foundation.

23       MR. POWELL: I think I’m establishing a foundation with

24   that question.
25       JUDGE ROSAS: I’ll let it go.  Overruled.
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 1       THE WITNESS: Yes.
 2       BY MR. POWELL: 
 3  Q   Do you recall what information your managers communicated

 4   to you about that subject?
 5       MS. ROBERTS: Again, same objection.
 6       JUDGE ROSAS: Overruled.
 7       THE WITNESS: Just basic information about negotiating

 8   with unions.  Nothing too in depth really.  They had a small

 9   presentation, which I believe that was about the only thing,

10   but that was pretty much all that I got out of there.
11       BY MR. POWELL: 
12  Q   Did they communicate any information to you about how

13   bargaining or negotiations would work if the Union was voted

14   in?
15  A   They did say it could go either way for the employees or

16   maybe not exactly what the employees would want.  That was

17   pretty much it.
18  Q   If you would please take a look at exhibit 77?  It’s, I

19   think, one of the documents in the stack before you.
20  A   Yes.
21  Q   Have you seen that PowerPoint presentation before?

22  A   Yes, this is one of the ones.
23  Q   When you say this is one of the ones, what do you mean?

24  A   We had a couple meetings and I can’t remember if this was

25   from the first or the second.  We have had three.  I can’t
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 1   really remember exactly, but this definitely looks familiar.

 2  Q   Do you recall who presented that PowerPoint presentation

 3   to you?
 4  A   Kevin Shutt.
 5  Q   Who else was present, during the time period that Mr.

 6   Shutt presented this PowerPoint presentation to you?

 7  A   I believe it was the shift.  I think I was on overtime

 8   that night, if I remember correctly.  So it was the ingot prep

 9   shift and the hot line shift at that time.
10  Q   Approximately how many other employees were in the same

11   presentation as you when exhibit 77 was discussed by Mr. Shutt?

12  A   I would say around 25 or so.
13  Q   During the course of the union campaign, did Mr. Shutt

14   communicate any information to you about how you ought to go

15   about making your decision on whether or not to vote for the

16   Union?
17       MS. ROBERTS: I’m going to object to leading.

18       JUDGE ROSAS: Overruled.
19       THE WITNESS: He just communicated information about what

20   could happen if we had one or didn’t have one.   Basically,

21   gave us some basic information and said it was kind of up to us

22   to decide what’s best for us.
23       BY MR. LARKIN: 
24  Q   Did he encourage you and the other employees to educate

25   yourselves?
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 1       MS. ROBERTS: Objection --
 2       THE WITNESS: Yes.
 3       MS. ROBERTS: -- to leading.
 4       JUDGE ROSAS: Sustained.
 5       MS. LESLIE: Could the answer be stricken?
 6       JUDGE ROSAS: It’s stricken.
 7       BY MR. POWELL: 
 8  Q   Did he say anything on -- did -- during the course of the

 9   campaign, did Mr. Shutt communicate any information to you

10   about what actions you should take, prior to voting on the

11   Union?
12       MS. ROBERTS: Same objection, leading.
13       JUDGE ROSAS: I’ll allow that.  Overruled.
14       THE WITNESS: Just to do what’s best for us.  Find out the

15   information that we wanted to and that was pretty much it.

16       BY MR. POWELL: 
17  Q   At any time during the course of the union campaign, did

18   your managers make any statement to the effect that the plant

19   would close if the Union was voted in?
20       MS. ROBERTS: Objection, vague.
21       JUDGE ROSAS: Overruled.
22       THE WITNESS: Not that I can recall.
23       BY MR. POWELL: 
24  Q   At any point in time during the course of the union

25   campaign, did your managers make any statement to the effect
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 1   that employees would be laid off if the Union was voted in?

 2       MS. ROBERTS: Objection to form, effect, as well as to

 3   lack of foundation.
 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: Not that I can recall.
 6       BY MR. POWELL: 
 7  Q   Mr. Van Fleet, prior to your testimony here today, did you

 8   meet with any of the company’s attorneys?
 9  A   Yes.
10  Q   When you met with the company’s attorneys were you told

11   that your decision whether or not to meet with the company’s

12   attorneys was completely up to you?
13  A   Yes.
14  Q   Were you provided with a written statement of your rights

15   about whether or not to participate in a meeting with the

16   company’s attorneys?
17  A   Yes.
18  Q   If you’ll look in the documents before you there should be

19   a document that has been previously admitted into evidence as

20   Respondent’s exhibit 293.
21  A   Yeah.
22  Q   Have you seen Respondent’s exhibit 293 before?

23  A   Yes.
24  Q   When did you see that document?
25  A   Yesterday and once last week.
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 1  Q   And on those occasions was that prior to meeting with the

 2   company’s attorneys?
 3  A   Prior, yes.  He gave it to me, yeah.
 4  Q   Gave it to you at the beginning of the interview?
 5  A   Yes.
 6  Q   And did you read that document prior to the interview with

 7   the company’s attorneys?
 8  A   Yes.
 9  Q   And did you elect to speak with the company’s attorneys on

10   a voluntary basis?
11       MS. ROBERTS: Objection.  A standing objection to the

12   consistent leading of Respondent.
13       JUDGE ROSAS: It’s not leading.
14       MR. POWELL: Did you choose to meet with the company’s

15   attorneys, after having read Respondent’s exhibit 293?

16       THE WITNESS: Yes.
17       MR. POWELL: I don’t have any further questions, subject

18   to a proffer, Your Honor.
19       JUDGE ROSAS: Intervenor, anything?
20       MR. ERON: No questions.
21       JUDGE ROSAS: Okay.  Cross examination, General Counsel?

22   Off the record.
23       (Whereupon, a brief recess was taken)
24       JUDGE ROSAS: On the record.
25   Cross examination.
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 1       CROSS EXAMINATION
 2       BY MS. LESLIE: 
 3  Q   Good morning, I -- my name is Linda Leslie and I’m the

 4   attorney with The National Labor Relations Board.  And I’m

 5   going to ask you just a couple questions about your testimony.

 6   I’ve placed in front of you -- if could take that?
 7   There should be -- should be marked for -- it’s GC exhibit

 8   70, which has been admitted into evidence.  And it’s on page

 9   11.
10   And it should be marked and it’s at the bottom of the

11   page.  Is that the card that you signed?  Is that the union

12   authorization card that you signed?
13  A   Yes.
14  Q   And you filled that card out with your name, and address

15   and all the other information, is that correct?
16  A   Yes.
17  Q   And in your testimony you talked about the pulpit.  How

18   many pulpits are there at Novelis?
19  A   There’s a lot.
20  Q   Could you guesstimate or give some of a number to it?

21  A   Well, in my small department there is I would say about

22   six.
23  Q   Six?
24  A   In my small -- yeah.
25  Q   And what is your department again?
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 1  A   Ingot prep.
 2  Q   And beyond your small department how many?
 3  A   I would say a lot more than that.  60’s, around there

 4   maybe.  Not really sure.
 5  Q   And do some of them have a microwave?
 6  A   Some do, yes.
 7  Q   And do some have a coffee machine?
 8  A   I don’t know if I’d call those pulpits.  I --
 9  Q   I’m sorry, could you answer the question?
10  A   I would say no then.
11  Q   Are there -- you’ve described a pulpit as -- I believe as

12   -- well, what does a pulpit do?  It controls -- it has
13   controls?
14  A   Controls machinery.
15  Q   Okay.  And are there pulpits in which machinery is

16   controlled that have coffee machines?
17  A   Yes.
18  Q   Okay.  And the same question for refrigerators.
19  A   Again, yes.
20  Q   And you testified that you spoke to the -- spoke to

21   Respondent’s attorney twice, correct?
22  A   Yes.
23  Q   And were you asked to speak to them?
24  A   Yes.
25  Q   And who asked you to speak to them?
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 1  A   One of my operations leaders.
 2  Q   Do you recall who that person was or is?
 3  A   Matt DeStevens.
 4  Q   I’m sorry, I didn’t hear --
 5  A   Matt DeStevens.
 6  Q   And at the point that he asked you if you wanted to talk

 7   to -- or asked you to talk to the Respondent’s counsel, did he

 8   tell you whether you had a choice or not?
 9  A   Yes.
10       MS. ROBERTS: I have no further questions.
11       MR. MANZOLILLO: Nothing further, Your Honor.

12       JUDGE ROSAS: Any redirect?
13       MR. POWELL: No, Your Honor.
14       JUDGE ROSAS: Alright.  Thank you, sir.  You’re excused.

15   At this point if you can just wait outside for a brief moment

16   while we wrap up here with a matter of your testimony.  In the

17   mean time if you don’t return I’d like to direct that you not

18   talk about your testimony with anyone until the record -- until

19   you’re advised by counsel that the record in the case is

20   closed.  Okay?  Thank you.
21       THE WITNESS: Thank you.
22       (witness excused)
23       JUDGE ROSAS: So you’re going to tell me that this mild

24   mannered young man isn’t a bar also?
25       MR. POWELL: No, I’m not, Your Honor.
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 1       JUDGE ROSAS: Okay.
 2       MR. POWELL: Alright.  So during the -- based upon Your

 3   Honor’s prior previous rulings with respect to the issues, we

 4   believe the following evidence would have been excluded.  We

 5   also believe that it was relevant to the issues of context,

 6   causation and potential remedy.  During the course of the union

 7   campaign Mr. Van Fleet conducted research on the issue of

 8   unionization, including wages and dues that would be paid under

 9   union contracts.
10   He talked to various of his coworkers who had worked at

11   unionized workforces and to employees who were both for and

12   against the Union.  Based upon those conversations and the

13   company’s meetings, which he found to be informative, as

14   opposed to persuasive, he decided not to support the Union and

15   spoke to his coworkers about his decision as well.
16       JUDGE ROSAS: Any objection to him putting that testimony

17   on?
18       MS. ROBERTS: Yes.
19       JUDGE ROSAS: Objection sustained.  Next witness.

20       (Whereupon, a brief recess was taken)
21       JUDGE ROSAS: On the record.
22       MR. LARKIN: The company calls Craig Formoza.

23       JUDGE ROSAS: Good morning, sir.
24       THE WITNESS: Good morning.
25       JUDGE ROSAS: Please raise your right hand.
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 1   Whereupon,
 2       CRAIG FORMOZA
 3   Having been first duly sworn, was called as a witness and

 4   testified herein as follows:
 5       JUDGE ROSAS: Alright.  Please be seated.  State and spell

 6   your name and provide us with your address.
 7       THE WITNESS: Craig Formoza, C-R-A-I-G F-O-R-M-O-Z-A.

 8       JUDGE ROSAS: And you address?
 9       THE WITNESS: Address 4010 Old Stone Lane, Camillus, New

10   York, 13031.
11       DIRECT EXAMINATION
12       BY MR. LARKIN: 
13  Q   Good morning.
14  A   Good morning.
15  Q   Mr. Formoza, where are you employed?
16  A   Novelis.
17  Q   In what plant?
18  A   The Oswego plant in New York.
19  Q   And how long have you been employed at the Oswego Novelis

20   plant?
21  A   Just under two years.
22  Q   What is your current position at the plant?
23  A   I’m the CASH MUM.  It stands for manufacturing unit

24   manager.
25  Q   And so can you tell me what that position is?
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 1  A   Oversees from EHS all the way through engineering for the

 2   whole facility for CASH.  So engineering, operations,

 3   maintenance.
 4  Q   And how long have you held that position?
 5  A   Since April 1st 2014.
 6  Q   When you first came to the Oswego plant at Novelis what

 7   were responsibilities at that time?
 8  A   I was hired in 2012 -- late 2012 as the ops leader,

 9   operations leader and held that until April.
10  Q   In what department of the plant did you work during that

11   time?
12  A   CASH --
13  Q   CASH line?
14  A   Yeah.
15  Q   Now, can you briefly describe your overall duties and

16   responsibilities as the manufacturing unit manager of the CASH

17   department?
18  A   Yeah.  Responsibilities from finance of the department all

19   the way down to the EHS, the training and basically --

20  Q   I’m sorry to interrupt you.  What is EHS?
21  A   Environmental health and safety.  And so the safety of

22   employees.  The finance, the engineering, the process, the

23   operations, obviously.  So have identified them -- I have, I

24   think, eight direct reports and then go from there.
25  Q   And what job title do your direct reports hold?
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 1  A   Leaders.  Basically I’m the manufacturing unit manager

 2   then underneath me are leaders, like ops leaders, EMRA,

 3   engineering leader, safety leader or coordinator.
 4  Q   Would individuals with the job title associate leader

 5   report directly to you?
 6  A   Associate leader, not my current position.
 7  Q   Who would they report to?
 8  A   To the ops leader or the EMRA leader.
 9  Q   Okay.  So when you say ops leader, you mean operations

10   leader?
11  A   Operations, yeah, I’m sorry.
12  Q   And how many of those do you have attached?
13  A   Currently two.
14  Q   And who are they?
15  A   Blake Hunter and Andrew Biggs.
16  Q   And who else directly reports to you?
17  A   Joe Riggs (ph), which is the engineering leader.
18  Q   Have all those individuals you just named been employed at

19   the Oswego plant since the beginning of 2014?
20  A   Yes, sir.
21  Q   Can you describe briefly the -- I want to talk with you a

22   little bit about the CASH line.
23  A   Sure.
24  Q   Can you describe briefly what the CASH line is and what

25   its operation does?
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 1  A   Yeah, cash stands for continuous annealing solution heat

 2   treat.  Basically a sheet of aluminum that we produced, we --

 3   obviously at Oswego we produce recycled aluminum.  The CASH was

 4   built to get into the automotive industry.
 5   Basically the sheet comes from the cold mill, comes into

 6   CASH.  We heat treat it up to a certain degree close to the

 7   melting point of aluminum.  Then we cool it really quick.

 8   By doing that it basically holds its properties, so it can

 9   sustain outside of a truck or inside of a vehicle, as it’s on

10   the road.  So it’s basically forming the metal so it can

11   sustain the auto industry.
12  Q   So is the manufacturing process in the CASH department

13   different in some way from the manufacturing process in the

14   other portions of the plant?
15  A   Absolutely.
16  Q   What’s different about it?
17  A   Basically, what I said; the heat treating.  Obviously we

18   can heat treat it up.  By heat treating it up and cooling it

19   quick.
20   And it basically has to be -- go up to close to the
21   melting point of aluminum.  And it has to be quenched, which

22   quenched means cooling either with air or with water.  And by

23   doing that it holds its properties inside the aluminum, so the

24   molecules inside hold stronger, so it can be used in the auto

25   industry.
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 1   The CASH line itself is very unique.  Probably the most --

 2   the first one in the world that’s been done like that in Oswego

 3   than the rest of the world.
 4  Q   How many operational lines are there in the CASH

 5   department?
 6  A   Currently we have two.  The third one is being built.

 7  Q   Now, did the company -- what -- when did those lines

 8   become operational?
 9  A   Line one was -- don’t know the exact date, but it was

10   middle of last year, April I believe.  And then CASH two became

11   operational within the last couple months of this year.

12  Q   And are you currently producing product for customers off

13   those lines?
14  A   That's correct.
15  Q   When did you begin shipping product for customers?

16  A   End of last year off of CASH line one and beginning of

17   this year with CASH line two.
18  Q   Where did the company put CASH line one and two?  Did they

19   put it in an existing part of the plant?
20  A   No, we actually had to construct the building north of the

21   cold mill, which is -- you’re familiar with it.  It’s the U-

22   shaped facility.  So it goes from remote all the way through.

23   We just added on the expansion project for CASH line one and

24   two.
25  Q   Is the company building any other CASH lines at Oswego?
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 1  A   They are actually in the process of building CASH line

 2   three.
 3  Q   And do you know when that line will become operational?

 4  A   December of next year.
 5  Q   And where is CASH line three being located?
 6  A   Just north of CASH line two.
 7  Q   So is it -- in other words is the company building another

 8   facility for that CASH line?
 9  Q   Absolutely.  So it’s another structure.   It’s -- the
10   beams are in.  The sheathing on the outside is being installed

11   as we speak.
12  Q   Can you briefly describe the construction process and just

13   generally what it takes to build a facility like this?
14  A   Yeah.  There’s -- obviously there’s a lot of moving

15   equipment.  A lot of material, a lot of dirt construction.  We

16   had to bring in payloaders and trucks that are building this

17   massive facility.
18   Takes a year and a half to get it built up with structure,

19   then obviously the machinery has to come in.  We have numerous

20   amounts of machinery coming in to sustain the CASH line.  I

21   mean it’s three stories high and it has to support -- the I

22   beams have to support the machines that are sitting on top.

23   The furnace, that weighs probably the most, is actually on the

24   third level.  So the structure itself has to be engineered and

25   can sustain that weight.
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 1  Q   Did the company build these facilities by itself?
 2  A   Absolutely not.  Obviously, we had contractors.  We have

 3   contractors from numerous companies that are onsite throughout

 4   the whole process.
 5  Q   So those contractors were onsite at the Oswego plant

 6   during construction?
 7  A   Absolutely and there’s still contractors there today.

 8  Q   Do the contractors wear different clothing to distinguish

 9   themselves from Oswego employees?
10  A   Obviously the contractors have -- they have vests on.

11   Obviously it’s a construction site.  But I would say the

12   Novelis employees wear their blue uniforms.  Represent

13   themselves -- you know, separate themselves from the

14   contractors.
15  Q   At any point since the commissioning of CASH line did the

16   company stop construction of the lines?
17  A   Absolutely not.
18  Q   Did the company ever slow down or delay any planned

19   construction or any planned projects for any of the lines?

20  A   No.
21       MS. LESLIE: Objection to the leading, Your Honor.

22       JUDGE ROSAS: Overruled.  He can answer.
23       MR. LARKIN: You can answer.
24       THE WITNESS: No.
25       BY MR. LARKIN: 
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 1  Q   To your knowledge, Mr. Formoza, does the company have any

 2   long term contractual commitments to any customers who would

 3   purchasing the products you make on the CASH line?

 4  A   Currently?
 5  Q   Yes.
 6  A   The F-150 is getting produced up the lines, correct.

 7  Q   And what is the F-150?
 8  A   F-150 is the Ford truck that’s going from steel to

 9   aluminum.  That’s probably the biggest move in the auto

10   industry.
11  Q   And what is -- was there anything significant about the

12   use of aluminum as opposed to steel in the manufacturing of

13   trucks like the Ford F-150?
14  A   Absolutely.
15  Q   What is that?
16  A   There’s miles per gallon I would say it’s going to save,

17   because it’s lighter than steel.  It’s safer, obviously because

18   they take the truck and stop quicker.  And obviously good MPG,

19   because it’s the -- the federal government is obviously

20   regulating the miles per gallon in 2000, I think it’s 25.  I

21   think it’s got to be at a certain miles per gallon for the

22   miles for each vehicle.
23  Q   Prior to the commissioning and building of the CASH lines,

24   did the Oswego plant manufacture aluminum products for

25   automotive customers?
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 1  A   Yes.  We do some automotive, but we send it to Kingston,

 2   our sister plant up in Ontario, that finished it for us.
 3  Q   So the product that you’re producing on the CASH line, had

 4   you ever made that product for automotive customers before at

 5   Oswego?
 6  A   No --
 7  Q   Did the company share information on the planning and

 8   construction process for the CASH lines with the auto

 9   workforce?
10  A   Absolutely.
11       MR. LARKIN: Apologize, Your Honor, for not doing this at

12   the beginning.
13       JUDGE ROSAS: Do you need a few minutes --

14       MR. LARKIN: No, I think we can just do it.  Your Honor,

15   I’m going to distribute two documents, neither is admitted in

16   evidence, labeled Respondent’s exhibits 252 and 278.

17       BY MR. LARKIN: 
18  Q   Mr. Formoza, I’ve placed a document on the witness stand

19   in front of you labeled Respondent’s exhibit 278.
20  A   Yep.
21  Q   Do you have that?
22  A   That’s correct.
23  Q   Okay.  Would you mind taking a look at that, please, and

24   telling us if you can identify exhibit 278?
25  A   Yes.  This is a PowerPoint presentation.  Obviously it
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 1   that’s fine.
 2       MS. LESLIE: Who did you present this to?
 3       THE WITNESS: This would be presented to the employees.

 4   The reason why is because we’re going into the auto industry.

 5       BY MS. LESLIE: 
 6  Q   Okay.  Where -- was it the employees that you supervised

 7   or was it beyond the employees you supervised, in terms of your

 8   presenting this material?
 9  A   I present material to all employees every week in my

10   department beyond my direct reports.
11  Q   Okay.  So it was in your department?
12  A   Correct.
13  Q   Okay.  And prior to your presenting this information you

14   were at a presentation where you saw this, is that correct?

15  A   This was given down through our project team that put this

16   together that’s in charge of this project.
17  Q   Okay.  And you were at a presentation where this was

18   presented, is that right?
19  A   They basically give it to the manufacturing unit managers

20   and then we present it.
21  Q   Okay.  And what was the timeframe between your being

22   presented with it and your presenting it?
23  A   Depending on the time, it’s usually within a week or two,

24   depending on the shift -- the schedule of the shifts.
25  Q   Okay.  And this specific presentation, do you recall
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 1   exactly the timeframe between --
 2  A   No, I do not recall.
 3       MS. LESLIE: I have no other questions, Your Honor.

 4       MR. MANZOLILLO: Just to follow up quickly just to clarify

 5   on that.
 6       VOIR DIRE EXAMINATION
 7       BY MR. MANZOLILLO: 
 8  Q   So you’re test -- you’re saying that you received this

 9   presentation or your saw this presentation in July or August of

10   this year?
11  A   I’ve seen it when it was completed.  The exact date, I

12   can’t give you that.
13  Q   Okay.  And it was shown to the -- you showed to the

14   employees in the CASH department at some point after?

15  A   Correct.
16       MR. MANZOLILLO: Okay.
17       MS. LESLIE: Your Honor, given that it was July or August

18   of this year, I’m not quite sure of its relevancy.
19       MR. LARKIN: I think it’s relevant on multiple grounds.

20   First of all, the pictures are dated.  So the images displayed

21   in the PowerPoint obviously were taken sooner than July.  And

22   so the relevance and importance of the images is what employees

23   at the plant would have seen relative to the construction --

24       JUDGE ROSAS: It being facilities commissioned on the

25   dates indicated?
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 1       MR. LARKIN: Exactly.
 2       JUDGE ROSAS: Alright.  Let me just -- hold on a second,

 3   before you get into too much more argument about this.  Sir,

 4   when you -- did you present this slideshow --
 5       THE WITNESS: Between --
 6       JUDGE ROSAS: -- for your department?
 7       THE WITNESS: For -- between me and my managers --

 8       JUDGE ROSAS: Okay.
 9       THE WITNESS: -- we presented --
10       JUDGE ROSAS: Now the dates that are indicated on the

11   pictures --
12       THE WITNESS: Yeah.
13       JUDGE ROSAS: -- do you see them?  Were they depicted on

14   the pictures at the time of the slide presentation?
15       THE WITNESS: I can’t answer that, because I don’t

16   remember.
17       JUDGE ROSAS: Do you recall if these nine sheets that

18   comprise Respondent’s 278 were what the slideshow consisted of?

19       THE WITNESS: Yes, sir.
20       JUDGE ROSAS: Okay.  Alright.  At this point what I’m

21   going to do is I’m going to receive this document as
22   representing a slideshow that the witness presented to his

23   department.  However, with respect to the dates that are

24   indicated on the photographs, I’m not going to receive it for

25   those purposes.  I don’t have enough information about that.
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 1       (Respondent’s R-278 received in evidence)
 2       MS. LESLIE: Your Honor, then we would just object.  July

 3   and August of 2014 is --
 4       JUDGE ROSAS: Hold on one second.  Just so I can be clear,

 5   to the extent that you’re submitting these for the purpose of

 6   showing that the pictures depict the facilities as they existed

 7   on the dates indicated, you’re going to need to provide some

 8   additional testimony on that.
 9       MR. LARKIN: Okay.
10       JUDGE ROSAS: Okay.  Alright.  Because this witness -- you

11   can’t do it through this witness apparently.
12       MR. LARKIN: We may be able to.
13       JUDGE ROSAS: Okay.  Alright.  Go ahead.  So it’s received

14   for the limited purpose at the moment over objection.  Did you

15   get the entirety of the objection out?  I’m sorry.
16       MS. LESLIE: Well, Your Honor, I just want to make it

17   clear that this presentation was apparently made in July and

18   August of 2014, which is well after the union campaign, well

19   after the union election.  So the relevancy of this -- it is

20   not relevant, Your Honor.
21       JUDGE ROSAS: Right.  And you articulated the -- I’m sorry

22   --
23       MR. MANZOLILLO: Your Honor, It was actually after the

24   trial began.
25       JUDGE ROSAS: Yes, okay.
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 1       MR. LARKIN: I didn’t address that portion of their

 2   objection.  I said -- when I started I said it was relevant in

 3   multiple respects.
 4       JUDGE ROSAS: Okay.  You want to finish your offer?

 5       MR. LARKIN: Yeah, the first respect --
 6       MR. POWELL: I mean should we have this conversation --

 7       JUDGE ROSAS: Yeah, okay.
 8       MR. POWELL: -- with the witness present?
 9       JUDGE ROSAS: At this point, sir, can I just ask you to

10   step into this room right there?  We’ll hash this out.  Go

11   ahead.
12       MR. LARKIN: So I had said that I thought there was

13   multiple areas of relevancy for the document.  First of course

14   is that the photographs depict the state of construction of the

15   scrap receiving facility, which if we continue the witness will

16   explain what it is and why it’s relevant, tie into the CASH

17   department.  But the photographs depict the state of
18   construction of the scrap receiving facility, during a time

19   period that was before, during and after the time of the union

20   organizing campaign.  That’s what the images depict.

21   So when it is shown to employees in that respect is
22   irrelevant.  That said, I think it is relevant to the question

23   of lingering effects and the remedy that this presentation was

24   shown to CASH employees since the election.  And so the fact

25   that --
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 1       JUDGE ROSAS: You’re offering it as demonstrative evidence

 2   depicting facilities as they then existed on the dates
 3   indicated, correct?
 4       MR. POWELL: Correct.
 5       JUDGE ROSAS: Okay.
 6       MR. LARKIN: That’s number one.  Number two, we’re

 7   offering it to show that this PowerPoint was delivered to

 8   employees, at least in the CASH department.  And the fact that

 9   the PowerPoint was delivered since the date of the election

10   does not render it irrelevant in our view.  We believe the

11   relevancy is to the question of lingering effects and remedy.

12   So it’s relevant for that independent purpose.
13       MR. MANZOLILLO: Your Honor, may we respond to that?

14   Yeah, I mean I think a document comes in that may have been

15   presented to a limited number of employees after the trial

16   began with a questionable reference to dates and the status of

17   construction and being to link the two.  I just don’t see it’s

18   relevant at all.  It’s a self-serving document --
19       JUDGE ROSAS: I’m going to overrule the objection.  I’ll

20   receive it.  If it doesn’t have anything to do in the ultimate

21   analysis, it’s not something that’s going to, I think, result

22   in protracted litigation here.  It is what it is.  So I’m going

23   to overrule the object.
24       MS. ROBERTS: Your Honor --
25       JUDGE ROSAS: As I indicate, the -- through this witness
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 1   at this moment there is no evidence that he knows that the

 2   pictures represent those particular facilities on the exact

 3   dates.  That’s what I have thus far.  Go ahead.
 4       MS. ROBERTS: I just wanted to note if we continue on this

 5   track potentially items, or things or meetings they are holding

 6   right now may be the subject of our October 20th, you know,

 7   trial date, given the fact that we were in trial in July and

 8   August.  So the context is just really -- it seems to be

 9   expanding each time we meet.  And we’re -- it’s  a slippery

10   slope --
11       JUDGE ROSAS: I agree, but there’s also utility to this

12   evidence.  We’re heard a lot of testimony about the CASH line.

13   It’s useful to have this in the record, I guess, to complete

14   the picture at the very least.
15   And also there’s a contention by counsel that it’s
16   demonstrative evidence of what the Respondent was up to at

17   different points in time.  So I’m going to receive it, but I

18   agree with the General Counsel that there’s a limit to what is

19   done post-incident if you will.  Is there anything else?

20       MS. ROBERTS: No, Your Honor.
21       JUDGE ROSAS: Okay.
22       MS. ROBERTS: Just to reaffirm our objection.

23       CONTINUED DIRECT EXAMINATION
24       BY MR. LARKIN: 
25  Q   Mr. Formoza, let’s go back to exhibit 278.  First, before
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 1   we start looking at it and flipping through it, the first page

 2   of the document appears to be a title page.  And it says “scrap

 3   receiving facility” near the top left hand corner.  Do you see

 4   that?
 5  A   Yes, sir.
 6  Q   And what is the scrap receiving facility?
 7  A   It’s a new construction that’s just finishing up to
 8   receive the aluminum back from the customer.  So basically this

 9   is the end of the closed loop for a recycling system.  So this

10   is the biggest or the largest in, I believe, the world,
11   recycling loop from start to finish.  This will put the last

12   piece of the puzzle together, so when the scrap comes back from

13   the customer we can take the trucks and put it into our

14   facility to remelt back down to make more aluminum.

15  Q   Okay.  Just so that the record is clear and so that all of

16   us who don’t understand this the way you do are clear, what do

17   you mean when you say closed loop recycling process?

18  A   Closed loop basically it comes down -- we manufacture it,

19   we send it out and it comes back and recycles it through the

20   system.  So it never gets dumped or wasted in landfills.  So

21   it’s a complete circle system, closed system, so we never lose

22   -- never be sent to the landfill.
23  Q   So just so I understand are you saying that you
24   manufacture an aluminum product for a customer in the CASH

25   department and send it to them, is that right?
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 1  A   That's correct.
 2  Q   And then are you saying that they send back to you the

 3   portion of the product they don’t use?
 4  A   Correct.  So give you a little explanation there.  They --

 5   we send them coils.  Coils that weigh about 25-27,000 pounds.

 6   They send them to a stamping facility.
 7   I don’t know if anybody has been to a stamping facility.

 8   Basically, a big stamper comes down and stamps out say car

 9   doors, or car hoods or whatever they want to use.  Obviously,

10   there’s trim on the sides on -- all around that stamping.

11   At that point it gets -- that’s scrap for them.  So
12   basically what they do is they segregate it for us and then

13   they ship that back to us so we can -- we then reuse it to make

14   more sheet, so they can then stamp more out.  So then they send

15   -- yeah, then they send that back to us.  So it’s a complete

16   closed system.
17  Q   And so when you receive that scrap product from the

18   customer what exactly do you do?
19  A   At that point it gets trucked back to Oswego, New York.

20   We dump it into a hopper.  And as you see in these, basically

21   it goes through a conveyor system and it gets chopped up.  And

22   if it’s used or painted we can heat treat it to melt the paint

23   off.  We then melt it back down to its -- to liquid aluminum.

24   We pour it into an ingot.  At that point from that ingot we can

25   cold roll it to make a more -- another cold coil.
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 1  Q   So is the construction of the scrap receiving facility, is

 2   this sort of a byproduct of your creation and use of CASH

 3   development at Oswego?
 4  A   Absolutely.
 5  Q   Would it have been built if the company had not built the

 6   CASH lines at Oswego?
 7  A   Absolutely not.
 8  Q   Is the scrap receiving facility a separate facility or is

 9   it in the -- one of the CASH building?
10  A   It’s a separate building.  It’s actually attached north of

11   remelt, east of CASH.  So the facility is a big U, like I was

12   saying.  We’re going north of the cold mill.  Remelt is over on

13   the other side of the U.  It’s going north of the remelt.  So

14   basically it’s just directly north and east of CASH.
15  Q   Is the scrap receiving facility up and running at this

16   point?
17  A   It’s going through a commissioning phase now.
18  Q   So when will it begin receiving scrap product from your

19   customers?
20  A   Actually we’re ready to receive scrap as of today.  So --

21  Q   As of today?
22  A   As of today or sometime within the last say week or so we

23   are able to receive it.  We have some issues with SAP to

24   receive it, but the machines are capable of getting it.
25  Q   And did the company hire employees to staff the scrap
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 1   facility?
 2  A   I can’t answer on that --
 3  Q   Can you turn back to exhibit 278 and let’s look on page

 4   two?
 5  A   Yep.
 6  Q   Can you describe the diagram on page two of exhibit 278?

 7  A   Yes, as you look at the diagram, I believe if you’re

 8   looking at it the building is tilted, but if you’re looking at

 9   the -- where the truck bay is, the truck bay is on the bottom

10   page of the piece of paper.  You see that there’s four trucks

11   backed up into a bay.  That bay will be the trucks that come

12   back from our customer.
13   They will be dumped into a conveyor system that they will

14   poor or dump the scrap into this.  This will be built up into

15   choppers and heaters to get it ready for remelt.  So we have

16   the trucks backed up, they dump the scrap and then they pull

17   away.  And meanwhile the aluminum itself, the scrap is getting

18   prepped to go back into the remelters, which are south of this

19   building.
20  Q   So I know this -- obviously the diagram is not to life

21   scale, but these -- are you saying that these -- down in the

22   left hand -- I guess bottom left angled corner of the diagram,

23   are those supposed to be 18-wheel trucks?
24  A   These 18-wheel trucks that are coming in, correct.

25  Q   So the building is large enough to have four 18-wheel

Page 2366

 1   trucks side by side?
 2  A   Absolutely.
 3  Q   Do you know how much the company invested in building this

 4   facility?
 5  A   I believe it was over 150 million.
 6  Q   $150,000,000?
 7  A   Correct.
 8  Q   Can you turn to page three?
 9  A   Yeah.
10  Q   And I’d just like for you to describe to us one at a time

11   what we’re looking at, in terms of the perspective of this

12   image.  So let’s start at the top.  The first image, can you

13   just tell us what are we looking at here?
14  A   You’re looking west.  So to the right side of this picture

15   is the existing remelt area.  Obviously, if you looked more

16   left CASH is off to like the top left hand corner of this

17   picture.  That’s where CASH is located.  This is located just

18   north of remelt.  Obviously, the lake itself is off to the top

19   right hand corner.  So --
20  Q   And so this sort of, I guess, open space here that
21   comprises the majority of the photograph, is that --
22  A   This is the start of the construction project.
23  Q   So this open space is the part of the Oswego facility

24   where the company located the scrap receiving facility?

25  A   That's correct.
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 1  Q   Were you driving past the construction of this area

 2   depicted in these photographs on a daily basis, during that

 3   time period?
 4       MS. LESLIE: Objection, leading.
 5       JUDGE ROSAS: I’ll allow that.
 6       MR. LARKIN: You can answer.
 7       THE WITNESS: Yes.  Like I stated before, I drove around

 8   this site every day and I still do.
 9       BY MR. LARKIN: 
10  Q   Are these photographs depicted in Respondent’s exhibit 278

11   on pages four, five and six consistent with your recollection

12   of the stages of construction of the scrap receiving facility

13   in January and February of 2014?
14       MR. MANZOLILLO: Objection, leading --
15       MS. ROBERTS: And asked and answered.
16       MR. LARKIN: It’s neither leading, nor conclusive, nor has

17   it been asked, nor has it been answered.
18       JUDGE ROSAS: Sustained, rephrase.
19       MR. LARKIN: Can -- looking at the photographs on pages

20   four, five and six of exhibit 278, do you have an independent

21   recollection of when the construction of the scrap receiving

22   facility would have been at the completion level depicted in

23   these images?
24       THE WITNESS: Yes.  It was --
25       BY MR. LARKIN: 
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 1  Q   When?
 2  A   It was early 2014 and through February and March.  It is

 3   during the construction part of the building itself.
 4  Q   Can we just go to page seven of the document?  And can you

 5   tell us what the images on page seven are?
 6  A   Page seven is the -- it looks like -- I mean it’s kind of

 7   dark, but it looks -- it’s pretty finished.  The framework is

 8   finished coming from the north end of the building as the

 9   picture taken.  This is the actual -- I believe -- I don’t know

10   if the flag is flying there at that point, because that’s when

11   they usually finish construction.  I remember seeing it driving

12   by it, because they roll on the north side of the building then

13   I drive to CASH --
14  Q   And what about the bottom photograph?
15  A   The bottom photograph is the west side of the building,

16   which is if you’re at CASH you’d be looking east, this is what

17   you would have seen.
18  Q   Let me ask you to turn back to page six and look at the

19   bottom photograph of page six.  So are the walls facing the

20   viewpoint of the camera, is that aluminum siding?
21  A   Yes, sir.
22  Q   Do you recall when aluminum siding was first put on the

23   scrap receiving facility?
24  A   The first quarter -- near the end of the first quarter of

25   2014.
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 1  Q   When you say first quarter how does Novelis calculate its

 2   quarters?
 3  A   March of 2014.
 4  Q   Do you recall when -- well, has the process of putting the

 5   aluminum siding on the building finished yet?
 6  A   I think they are still buttoning up the ends for the --

 7   but right now it’s, I’d say, 99% complete.
 8  Q   And let’s turn to page eight of the exhibit.  And can you

 9   tell us what the images depicted in page eight --
10  A   So it’s the last page.  So this is the -- again, the west

11   side.  I drive through -- if you’re looking where I’m standing

12   is where I drive through to go to CASH.  This is the four bays

13   for the four trucks for the recycling to back up into.
14  Q   At page nine -- can you just tell us what the image

15   depicted in page nine is showing us?
16  A   Page nine is inside the building on the southwest end of

17   the building, it’s the picture going from southwest to

18   northeast.
19  Q   So are we looking at the -- into the building from the

20   area where the trucks you described would enter the building?

21  A   That's correct.
22  Q   Mr. Formoza, earlier I handed you another document

23   entitled Respondent’s exhibit 252.  Is that up there in front

24   of you?
25  A   Yes, sir.
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 1  Q   Can you just look at that and tell us if you can identify

 2   Respondent’s exhibit 252?
 3  A   Yeah, this is the -- basically the announcement to the

 4   facility that we are doing a CASH three line.  So this is the

 5   announcement to the employees at Novelis.
 6       (Respondent’s R-252 identified)
 7  Q   Did you receive this email?
 8  A   Yes, sir.
 9       MR. LARKIN: I move admission of 252.
10       MS. LESLIE: Your Honor, if we could ask --
11       VOIR DIRE EXAMINATION
12       BY MS. LESLIE: 
13  Q   I guess if you could look at the from and to?  It says to

14   Novelis corporate communications.  Would you -- is that some

15   sort of Listserv or what?  Some sort of group email system?

16  A   Yeah.  So if you look down where it’s copied to, it says

17   all Novelis employees.
18  Q   Okay.  So that’s --
19  A   So all employees would have got them.
20  Q   Okay.  And do all Novelis employees have an email address?

21  A   Yes, sir.  Yes, ma’am, I’m sorry.
22  Q   That’s okay.  And you received this, I take it, at your

23   Novelis email address?
24  A   That's correct.
25       MS. LESLIE: Okay.  I have no other questions.
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 1       MR. MANZOLILLO: Just a brief follow up to that.

 2       VOIR DIRE EXAMINATION
 3       BY MR. MANZOLILLO: 
 4  Q   From -- if you look at the document it says from and to.

 5   Both say Novelis corporate communications.  Can you explain why

 6   it would be to -- from and to the same --
 7  A   That’s a question that I’m not sure.  They probably just

 8   send it to themselves so they know it went out, I’m guessing.

 9   The guy or the person that was sending it out from the

10   communication site probably just sends it to itself to make

11   sure it got send out to the rest of the employees.
12       MR. MANZOLILLO: I don’t any further questions.

13       JUDGE ROSAS: Any objection?
14       MS. LESLIE: I’m sorry, Your Honor, I just have one more

15   question.
16       CONTINUED VOIR DIRE EXAMINATION
17       BY MS. LESLIE: 
18  Q   At the bottom it says “view this story on Inside Novelis.”

19   What’s Inside Novelis?
20  A   It’s a website that we keep all our newsflashes and

21   articles and stuff.
22       MS. LESLIE: Thank you.
23       THE WITNESS: Yep.
24       MS. LESLIE: No, I don’t have any objection.
25       MR. MANZOLILLO: No, Your Honor.
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 1       JUDGE ROSAS: Respondent’s 252 is received.

 2       (Respondent’s R-252 received in evidence)
 3       CONTINUED DIRECT EXAMINATION
 4       BY MR. LARKIN: 
 5  Q   Mr. Formoza, since the union vote has the company

 6   increased its headcount in the CASH department?
 7  A   Yes, sir.
 8  Q   And by how many?
 9  A   I don’t know the exact number, but I’m saying in the

10   teens.  Between 10 and 15 I’d say.
11  Q   Does the company have plans to hire additional employees

12   to staff the third CASH line?
13  A   Absolutely and we are already in the process of doing

14   that.
15  Q   Do you know how many?
16  A   We have an additional 28 operators, additional 20 crafts,

17   an additional two engineers.  I don’t know exactly how many the

18   total is, but we just went through the numbers last week --

19  Q   Mr. Formoza, do you know an individual named Al Cowan?

20  A   Yes, sir.
21  Q   Who is he?
22  A   Al Cowan is an operator in CASH.
23  Q   So he works for you?
24  A   Yes, he works in CASH.
25  Q   Do you recall speaking with Mr. Cowan on or about January
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 1   28th 2014?
 2  A   I’ve spoken to Al Cowan numerous times during this

 3   timeframe.  That exact date, don’t know exactly.  But I’ve

 4   talked to Al, as the rest of the employees I’ve talked to

 5   numerous times.
 6  Q   Did you ever ask Mr. Cowan at any time how he felt about

 7   the Union?
 8  A   No, sir.
 9  Q   Do you know what an S21 schedule is?
10  A   I’ve heard the term, but I do not understand what it

11   means.  I don’t know it means.
12  Q   Did you, at any time, tell Mr. Cowan that the company

13   might switch to an S21 schedule if the Union won the election?

14  A   No, sir.
15  Q   Did you ever ask Mr. Cowan at any time where he was in the

16   company’s order of seniority?
17  A   No, sir.
18  Q   During the time of the union organizing campaign, did you

19   see union literature laying in and around the plant?
20  A   I’ve seen it when it was brought up in the meeting, but

21   I’ve never seen it in -- in CASH on -- posted anywhere.

22  Q   Did you ever take any union literature out of the
23   cafeteria?
24  A   No, sir.
25  Q   Or a break room?
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 1  A   No, sir.
 2  Q   Have you ever removed union literature from company

 3   bulletin boards?
 4  A   No, sir.
 5  Q   Mr. Formoza, prior to the time period around the union

 6   campaign, did you allow employees to wear personal stickers on

 7   their company hardhats?
 8  A   No, sir.
 9  Q   What about wearing buttons or other insignia on the

10   outside of their work uniforms?
11  A   No, sir.
12       MS. ROBERTS: I’m going to object to leading, Your Honor.

13       JUDGE ROSAS: I don’t see any other way to do this.

14   Overruled.
15       MR. LARKIN: Your answer was no?
16       THE WITNESS: No, sir.
17       BY MR. LARKIN: 
18  Q   During the time of the campaign, did you see employees in

19   your work area wearing anti-union stickers on their hardhats?

20  A   Yes.
21  Q   Did you take any action relevant to seeing employees

22   wearing anti-union stickers on their hardhats?
23  A   Yes.  They --
24  Q   What did you do?
25  A   -- were told to remove.  And then I communicated to my
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 1   marked for -- what’s already in evidence as Respondent’s

 2   exhibit 243.  Excuse me
 3       THE WITNESS: Yep.
 4       MS. ROBERTS: Can we go off the record while we --

 5       JUDGE ROSAS: Sure.
 6       (Whereupon, a brief recess was taken)
 7       JUDGE ROSAS: On the record.
 8   We’re back.
 9       MS. ROBERTS: Back on?
10       CONTINUED CROSS EXAMINATION
11       BY MS. ROBERTS: 
12  Q   Mr. Formoza, you’ve seen a document -- do you recognize

13   243?
14  A   I’m familiar with just the facts, yeah.  This exact
15   document, yeah, I might have seen.
16  Q   And how are you familiar with just the facts?  That phrase

17   or that term on this document, Respondent’s exhibit 243.

18  A   Communicated through our HR department.
19  Q   And communicated to you?  Do you -- how did you -- how was

20   that communicated to you?
21  A   It was sent to me personally.  It came through Warren

22   Smith to me.
23  Q   And what if any directives were you given regarding the

24   just the facts presentations from Mr. Smith?
25       MR. LARKIN: Objection, beyond the scope of direct.
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 1       JUDGE ROSAS: I’m sorry, repeat the question.

 2       MS. ROBERTS: what if any directives were you given by Mr.

 3   Smith regarding the just the facts presentation reflected in

 4   Respondent’s exhibit 43 (sic)?
 5       MR. LARKIN: That wasn’t the original question.  We still

 6   object to beyond the scope of direct.
 7       JUDGE ROSAS: I’m going to sustain that.
 8       BY MS. ROBERTS: 
 9  Q   You said this was given to you from Mr. Smith.  What did

10   you do with it after receiving it?
11       MR. POWELL: Objection to the form of the question.

12   Mischaracterizes his testimony.
13       JUDGE ROSAS: I’ll allow it.  You can answer, if you know.

14       THE WITNESS: Yeah, he -- I don’t know if I physically got

15   an email.  Probably communicated it to me at that time, because

16   he would get this from HR, not me.
17       BY MS. ROBERTS: 
18  Q   And he would give it to you, correct?
19  A   He would -- we would review it probably on his computer.

20  Q   And would you do anything with that information you

21   received from Mr. Smith?
22       MR. POWELL: Objection, vague and ambiguous.

23       JUDGE ROSAS: If he --
24       MS. ROBERTS: If the witness --
25       JUDGE ROSAS: -- would do anything with it?  Rephrase.
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 1       MS. ROBERTS: What if anything would you not -- I can't

 2   read is that what you are implying here.
 3       JUDGE ROSAS: That’s a hypothetical.  What would he do?

 4       MS. ROBERTS: I’ll rephrase.  Mr. Formoza, when Mr. Smith

 5   would communicate information to you similar to what’s been

 6   represented in Respondent’s exhibit 243, what would you do with

 7   that information?
 8       MR. POWELL: Objection, beyond the scope.

 9       JUDGE ROSAS: It’s referring to the practice.

10       MR. POWELL: If she wants to ask him about exhibit 243,

11   again, we have no objection.  She’s going well beyond that and

12   beyond the scope that she represented would be the case when

13   the witness was out of the room.
14       JUDGE ROSAS: I’ll allow that.  Go ahead.  What did you do

15   with it?
16       THE WITNESS: I communicated to the associate leaders that

17   we would have a meeting.  That’s what I would do.
18       BY MS. ROBERTS: 
19  Q   And when you would communicate with your associate leaders

20   would you direct them to relay it to their 44 direct reports

21   that you previously testified about?
22  A   Well, yeah, we would set up a meeting for the employees to

23   attend, yes.
24  Q   And the just the fact -- facts that’s reflected in
25   Respondent’s exhibit 243, was that a series of presentations
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 1   presented to employees?
 2       MR. POWELL: Objection, beyond the scope of direct.

 3       JUDGE ROSAS: If he knows.
 4       THE WITNESS: I don’t know what -- describe series.

 5       BY MS. ROBERTS: 
 6  Q   More than one.
 7  A   I’d say it came down to more than one.
 8  Q   Now if I could focus your attention to 243.  If you could

 9   take a moment and look through this three page document?  You

10   relayed this to your direct reports, isn’t that correct?
11  A   I wouldn’t relay it.  I would ask them to set up a
12   meeting.
13  Q   So I’ll use your phrase.  You would set up a meeting with

14   your direct reports regarding this --
15  A   No, I would have a conversation with them to set up a

16   meeting with the employees about this documentation.

17  Q   And did they in fact set up a meeting regarding
18   Respondent’s exhibit 243?
19  A   Yes.
20  Q   And during those meetings they would discuss with

21   employees the content of 243?
22  A   No, they would not.
23  Q   What would they do with this document?
24  A   They would set up the meeting.  At that point the meeting

25   would have all the employees in it.
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 1   document in front of you, Respondent’s exhibit 77.  Have you

 2   been able to find Respondent’s exhibit 77?
 3  A   I can’t seem to find it.
 4       MR. POWELL: Let me see if I can find it up there.

 5   Apologize, Your Honor.
 6       MS. ROBERTS: Mr. Powell, they’re on this table.  We took

 7   them from --
 8       MR. POWELL: Yeah, they must have just got taken off the

 9   witness stand.
10       BY MR. POWELL: 
11  Q   Let me direct your attention to Respondent’s exhibit 77.

12   Take a moment to review that document and let me know when

13   you’ve had an opportunity to look it over.  You’ve had a chance

14   to look it over?
15  A   Yes.
16  Q   Have you seen that document before?
17  A   Yes.
18  Q   And do you recall when you saw the document Respondent’s

19   exhibit 77?
20  A   It was at a meeting.
21  Q   Was it in a meeting that -- during the course of the union

22   campaign?
23  A   Yes.
24  Q   Did someone review the information?  Did you receive

25   Respondent’s exhibit 77 in paper form or was it reviewed in a
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 1   PowerPoint form during the meeting?
 2  A   PowerPoint.
 3  Q   Who presented that PowerPoint presentation to you?

 4  A   I don’t recall.
 5  Q   Was it a manager?
 6  A   I believe so.
 7  Q   During the course of the union campaign, prior to the

 8   election, did anyone in company management ever make any

 9   statements to you to the effect that the company would close

10   the plant if the Union was voted in?
11       MS. ROBERTS: Objection, lack of foundation.

12       JUDGE ROSAS: Overruled.
13       MS. ROBERTS: And leading.
14       JUDGE ROSAS: Overruled.  You can answer.

15       THE WITNESS: Would you repeat the question?

16       MR. POWELL: Sure.  During the time of the union campaign,

17   did any company management manager ever make any statement to

18   the effect that the plant would close if the Union was voted

19   in?
20       THE WITNESS: No.
21       BY MR. POWELL: 
22  Q   Did anyone in company management ever make any statement

23   to the effect that the company would lose business or that

24   employees would be laid off in the Union was voted in?

25       MS. ROBERTS: Objection to the form of the question.
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 1       JUDGE ROSAS: Overruled.
 2       THE WITNESS: No.
 3       BY MR. POWELL: 
 4  Q   Did any company manager make any statements to the effect

 5   that your wages or benefits as an employee would go down if the

 6   Union was voted in?
 7       MS. ROBERTS: Same objection.
 8       JUDGE ROSAS: Overruled.
 9       THE WITNESS: No.
10       BY MR. POWELL: 
11  Q   If you would please look at Respondent’s exhibit 54, which

12   should be one of the documents that’s there in front of you?

13  A   Okay.
14  Q   Have you seen Respondent’s exhibit 54 before?
15  A   Yes.
16  Q   When have you seen it before?
17  A   It was sent to us on an email.
18  Q   Is it -- you recall receiving Respondent’s exhibit 54 at

19   your work email address?
20  A   Yes.
21  Q   Did you review it at the time you received it?
22  A   Yes.
23  Q   If you would please take a look at Respondent’s exhibit

24   56?  Do you have it in front of you?
25  A   I have it, yes.

Page 2430

 1  Q   Have you seen Respondent’s exhibit 56, before?
 2  A   Yes.
 3  Q   When have you seen Respondent’s exhibit 56 before?

 4  A   In an email.
 5  Q   Did you receive that email at your company email address?

 6  A   Yes.
 7  Q   And did you review Respondent’s exhibit 56 at the time you

 8   received it?
 9  A   Yes.
10  Q   During the course of the union campaign, did you attend

11   any union meetings?
12  A   Yes.
13  Q   Do you recall which ones?
14  A   At the local Pipefitter union.
15  Q   Were any union officials present at that meeting?

16  A   Yes.
17  Q   Do you recall who?
18  A   Just Jim Ridgeway.
19  Q   Did Mr. Ridgeway speak at the meeting?
20  A   Yes.
21  Q   After the meeting did you do any research with regard to

22   Mr. Ridgeway --
23       MR. MANZOLILLO: Objection.
24       JUDGE ROSAS: Part of a proffer.  It’s okay.  You can

25   answer that.

Page 2427 - Page 2430 (34) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0395

Case 16-3076, Document 169, 05/04/2017, 2027444, Page159 of 248



 -  Vol. 13
October 1, 2014

Page 2431

 1       THE WITNESS: Yes.
 2       BY MR. POWELL: 
 3  Q   During the course of the union campaign, what did the

 4   company communicate to you or your managers -- let me rephrase

 5   the question.  During the course of the union campaign, did

 6   your managers communicate anything to you about how to make

 7   your decision on whether or not to vote for the Union?

 8       MS. ROBERTS: Objection, leading.
 9       JUDGE ROSAS: Sustained.
10       BY MR. POWELL: 
11  Q   During the course of the union campaign, did your managers

12   communicate anything to you about the Union -- the vote on

13   whether or not -- on the vote for the Union?
14  A   Yes.
15  Q   What did they communicate?
16  A   Just to research and know the facts.  Be as informed as

17   you can be.
18       MR. POWELL: I have no further questions at this time.  I

19   do have a proffer.
20       MR. ERON: No questions.
21       JUDGE ROSAS: Cross?
22       MS. ROBERTS: Just one or --
23       CROSS EXAMINATION
24       BY MS. ROBERTS: 
25  Q   Mr. Nevills, you didn’t sign a union authorization card,
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 1   did you?
 2  A   No.
 3  Q   You didn’t solicit any authorization cards either, did

 4   you?
 5  A   No.
 6       MS. ROBERTS: No further questions.
 7       MR. MANZOLILLO: No questions, Your Honor.

 8       JUDGE ROSAS: Any follow up?  Thank you, sir.  You’re

 9   excused.  Please just wait outside for a minute until you get

10   further instructions.  But in the mean time want I will tell is

11   that when you leave today I’m instructing you not to discuss

12   your testimony with anyone until you’re advised by counsel for

13   the company that the record in the case is closed.  Okay?

14   Thank you very much.  Go ahead.
15       MR. POWELL: Based on the -- Your Honor’s previous

16   evidentiary rulings, we believe that the following testimony

17   would have been excluded and we believe that it is relevant

18   based -- relevant to the issues of context of the union

19   campaign, and any alleged 8(a)(1) causation, in terms of the

20   reason for why the Union lost any alleged majority support, and

21   as to potential remedy in this case.  Mr. Nevills, if permitted

22   to testify, would have also testified that he believes that the

23   Union lost the union campaign because of employees like him who

24   spoke out against the Steelworkers.  That he and his coworkers

25   persuaded a lot of employees and got many of the employees who
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 1   were fence sitters to make up their mind to vote against the

 2   Union.  That he participated in a very active campaign against

 3   the Union that had nothing to do with the company or its

 4   campaign.
 5   No one from the company encouraged him or his coworkers to

 6   speak negatively about the Union or anything like that, but

 7   that he spoke against the Union, because he wanted to make sure

 8   that his voice was heard and that his coworkers heard both

 9   sides of the story.  He also believes that the Union lost

10   support because of the way the employees were treated by some

11   of the pro-union supporters at the plant.  That pro-union

12   supporters were rude and put pressure on coworkers.  And he

13   thinks that that type of behavior caused the Union to lose

14   support.
15   At the union meeting that he attended, Mr. Ridgeway led

16   the meeting.  He thought that Mr. Ridgeway came across as very

17   negative and unimpressive.  And that when he was asked

18   questions, including a question about how he had mishandled

19   funds as a judge, that he brushed it off.
20   He did his own research and found that Mr. Ridgeway was

21   censured as a traffic court judge in -- by the New York

22   Commission on Judicial Conduct.  And he communicated that

23   information to his coworkers and saying that basically if he

24   couldn’t handle funds appropriately as a judge that that was of

25   concern to him, because he would be potentially handling union
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 1   dues.
 2   He talked to his coworkers about the fact that they earned

 3   wage increases now based upon skill and knowledge.  And that if

 4   a union comes in that could change, because typically under

 5   union contracts increases are based upon seniority, not merit.

 6   He believes that the company ran a factual and
 7   professional campaign.  The company rarely expressed its own

 8   views.  Instead they -- the company just told employees to make

 9   sure they got the facts and to do whatever they think is best

10   for them personally.  He never saw or heard that the company

11   was threatening anyone for being pro-union or making promises

12   to employees for voting against the Union.
13   He believes that the union election that was previously

14   conducted was fair.  He doesn’t believe that employees would

15   have any problem in voting their preferences in another

16   election, if one was found to be appropriate.  And that the

17   company never did anything to stifle or impact the way people

18   voted.  He said that by participating in the secret ballot

19   election, no one knows how you vote and he’s never heard anyone

20   say that they thought the company had found out how they voted

21   in the first election.
22       MR. MANZOLILLO: I’m going to object --
23       MS. ROBERTS: We would as well, Your Honor.  I’d just like

24   to note that it would appear some of the proffer -- it would

25   appear to be very prejudicial in nature towards Mr. Ridgeway,
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 1   particularly in light of Respondent’s election not call Mr.

 2   Ridgeway and question him regarding some of these matters in

 3   which they assert in their proffer concerning his person.

 4       JUDGE ROSAS: Okay.  Noted.  Objection is sustained.  Next

 5   witness.
 6       MR. POWELL: The company calls Mr. Greg Rudes.

 7       (Whereupon, a brief recess was taken)
 8       JUDGE ROSAS: On the record.
 9   Sir, please raise your right hand.
10   Whereupon,
11       GREGORY RUDES
12   Having been first duly sworn, was called as a witness and

13   testified herein as follows:
14       JUDGE ROSAS: Please state and spell your name and state

15   your address.
16       THE WITNESS: Gregory Rudes, G-R-E-G-O-R-Y R-U-D-E-S.

17   1163 County Route 8, Fulton, New York, 13069.
18       DIRECT EXAMINATION
19       BY MR. LARKIN: 
20  Q   Good afternoon, Mr. Rudes.  Can you tell where you’re

21   employed?
22  A   Novelis in Oswego, New York.
23  Q   How long have you been employed at Novelis Oswego?

24  A   Since August of 2013.
25  Q   So a little over one year?
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 1  A   Yes.
 2  Q   What department are you assigned to at Novelis Oswego?

 3  A   Engineering maintenance.
 4  Q   And have you been assigned to engineering maintenance the

 5   entire time of employment at Novelis?
 6  A   Yes.  I work on the crane crew in engineering --
 7  Q   And can you just tell us what is the crane crew and what

 8   it does?
 9  A   We inspect and maintain all the overhead cranes,

10   monorails, jib hoists, throughout the whole facility.
11  Q   Are you assigned to a particular shift?
12  A   Straight days.
13  Q   Who is your current crew leader?
14  A   Andy Duschen.
15  Q   Was Mr. Duschen your crew leader in January and February

16   of 2014?
17  A   Yes.
18  Q   And who is your current associate leader?
19  A   I believe it’s still Audrey Myers.  She’s been promoted

20   and they haven’t really announced a replacement.
21  Q   And was Audrey Myers your associate leader during January

22   and February of 2014?
23  A   Yes, she was.
24  Q   And who is the current manufacturing unit manager of the

25   engineering maintenance department?
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 1  A   It’s Steve Schrecengost at the moment.
 2  Q   At the moment.  So he just -- did he just assume this

 3   role?
 4  A   Yes.
 5  Q   And who was the manufacturing unit manager prior to Mr.

 6   Schrecengost?
 7  A   Ernie Tresidder.
 8  Q   And did Mr. Tresidder hold that position in January and

 9   February of 2014?
10  A   Yes.
11  Q   I neglected to act you, Mr. Rudes, are you testifying here

12   today pursuant to subpoena?
13  A   Yes.
14  Q   Mr. Rudes, during the time of the union organizing

15   campaign that occurred at Novelis Oswego, did your supervisors

16   hold meetings to communicate with you and your coworkers about

17   the upcoming union election?
18  A   Yes.
19  Q   Do you recall how often they held those meetings?

20  A   We had meetings at least monthly, sometimes more

21   frequently.
22  Q   Do you recall what was said in any of those meetings about

23   the subject of a union organizing campaign or your upcoming

24   vote?
25  A   They just asked that we gathered all the facts from both
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 1   sides and try to make an educated decision that’s best for you

 2   and your family.
 3  Q   Did they say anything regarding whether or not you should

 4   vote?
 5  A   Yes, they encouraged to vote either way.
 6  Q   When you say either way what do you mean?
 7  A   Either yes or no.  They encouraged us just to vote, to be

 8   involved.
 9  Q   Did your managers ever discuss the subject of collective

10   bargaining with you?
11  A   Yes.
12  Q   Do you recall what they discussed on that subject?

13  A   Well, they would say that if it came to a union, that

14   everything would be negotiable from that point; wages,

15   benefits, everything.
16  Q   There’s a big stack of documents on the table here in

17   front of you.  Will you go take a look through that stack and

18   let me know if you can find Respondent’s exhibit 70?

19  A   Yep.
20  Q   Do you have that in front of you?
21  A   Yes.
22  Q   Mr. Rudes, do you recognize exhibit 70?
23  A   Yes.  This was shown to us at one of our meetings.

24  Q   And who would have shown this to you?
25  A   Audrey Myers.
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 1  Q   Audrey Myers.  And when you saw this document before --

 2   let me rephrase that.  When Audrey Myers showed you

 3   Respondent’s exhibit 70, did she pass it out like a loose leaf

 4   or was it on a computer screen?
 5  A   This one may have been either way.  I’m not positive.

 6  Q   But you did see this?
 7  A   Yes.
 8  Q   Can you look in the stack for Respondent’s exhibit 77?

 9  A   77 dash 1?
10  Q   Yes, sir.  Do you have that there?
11  A   Yes.
12  Q   Take a flip through that and let us know if you recognize

13   Respondent’s exhibit 77.
14  A   Yes, I have.
15  Q   Do you recognize it?
16  A   Yes.
17  Q   Can you tell us where you’ve seen this before?
18  A   Ernie Tresidder showed us this in the engineering

19   maintenance break room on the computer.
20  Q   So this was on a computer screen or on a projection

21   screen?  How did you see this?
22  A   It was -- I believe it was on a projection screen or a

23   computer.
24  Q   So that was what, a PowerPoint type presentation?

25  A   Yes.
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 1  Q   The content was the same?
 2  A   Yeah.  I believe so.
 3  Q   Would you look in there, if you would, for Respondent’s

 4   exhibit 243?
 5  A   Dash 1?
 6  Q   Yes.
 7  A   Yes.
 8  Q   Should be three pages.
 9  A   Yes.
10  Q   Have you seen this document before?
11  A   Yes.
12  Q   And can you tell us where you’ve seen this one?
13  A   It was either in one of our meetings with Audrey or --

14  Q   During the union organizing campaign, did anyone in

15   management ever make any statement to the effect that the plant

16   would close if the Union were voted in as the bargaining agent?

17  A   No, they did not.
18  Q   Well, or that you or any other employees would be laid off

19   if the Union were voted in?
20  A   No.
21  Q   Or that your wages and benefits would definitely be

22   reduced if the Union were voted in?
23  A   Definitely no.  They said that wages would be negotiable.

24  Q   Or that your overtime or any other working conditions

25   would be worse, as a result of the Union?

Page 2441

 1  A   No.
 2       JUDGE ROSAS: You’ve got to answer, sir.
 3       THE WITNESS: No.  I’m sorry.
 4       BY MR. LARKIN: 
 5  Q   Do you wear a hardhat at work, Mr. Rudes?
 6  A   Yes.
 7  Q   During the time of the organizing campaign, did you put

 8   any type of union-related sticker on your hardhat?
 9  A   Yes, I did.  I had a no union sticker on it.
10  Q   And so the sticker had the words no union?
11  A   That is correct.
12  Q   Was that sticker an expression of support for the Union or

13   opposition to the Union?
14  A   Opposition.
15  Q   At any point did you have any conversation with any of

16   your managers about your no union sticker?
17  A   Yes, Ernie Tresidder stopped me over it and asked me to

18   remove it, which I did.
19  Q   Have you ever observed any of your managers removing union

20   literature?  And when I say that I mean either literature

21   supporting the Union or against the Union --
22  A   No.
23  Q   -- from any break room?
24  A   No, I did not.
25  Q   Have you ever seen your managers ever remove literature
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 1   like that from the cafeteria?
 2  A   No.
 3  Q   Have you ever heard of the -- well, let me ask you this:

 4   do you know what a pulpit is?
 5  A   Yes.
 6  Q   And what is a pulpit?
 7  A   It is where they -- the operators sit while they run the

 8   equipment.
 9  Q   Have you ever heard of a pulpit referred to as a pulpit

10   slash break room?
11  A   No.
12  Q   Mr. Rudes, do you recall attending a meeting immediately

13   prior to the union vote, in which the company’s chief executive

14   Mr. Martens and the plant manager Mr. Smith addressed

15   employees?
16  A   Yes.
17  Q   Before attending that meeting do you recall receiving a

18   letter in the mail from Mr. Martens?
19  A   Yes.
20  Q   Can you flip through the stack of documents and tell me if

21   you can find exhibit 47?
22  A   Yes.
23  Q   Can you tell us what -- well, do you recognize exhibit 40

24   -- Respondent’s exhibit 47?
25  A   Yes.
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 1  Q   And what is it?
 2  A   It’s a letter from Phil Martens.
 3  Q   And did you receive a copy of this letter?
 4  A   Yes.
 5  Q   And did you read it?
 6  A   Yes.
 7  Q   Now, you said you attended a meeting with Mr. Martens and

 8   Mr. Smith.  Do you recall where that meeting took place?

 9  A   In the main cafeteria.
10  Q   Of the Novelis plant?
11  A   Yes.
12  Q   Do you recall how many people were present?
13  A   A lot.  It was full, standing room only.
14  Q   Do you recall whether any supervisors were present?

15  A   I do not recall.
16  Q   Now, after -- sometime after this meeting, do you recall

17   receiving any correspondence from Mr. Martens?
18  A   I know I received one, if not two letters.  The actual

19   timeframe before or after, I don’t know.
20  Q   Let me ask you to flip through for Respondent’s exhibit

21   56.  Do you have that there?
22  A   Yep, here it is.
23  Q   Can you just take a look at that and tell us if you
24   recognize exhibit 56?
25  A   Yes, I also received this one in the mail as well.
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 1  Q   So you recognize 56?
 2  A   Yes.
 3  Q   What is that?
 4  A   It’s a letter from Phil Martens.
 5  Q   And when you received that did you -- that letter did you

 6   read it?
 7  A   Yes.
 8  Q   Can you look through the stack for Respondent’s exhibit

 9   54?
10  A   Yeah, it’s right here.
11  Q   Can you tell us what exhibit 54 is?
12  A   It is a letter or an email from Chris Smith.
13  Q   And do you recall receiving exhibit 54?
14  A   Yes --
15  Q   And did you read it?
16  A   Yes.
17  Q   Mr. Rudes, prior to testifying in court did you meet with

18   the company’s attorneys?
19  A   I did.
20  Q   When you met with the company’s attorneys were you

21   provided with a statement of your rights regarding whether you

22   had to speak with the company’s lawyers?
23  A   Yes, I did.
24  Q   Could you look through the stack there for -- see if you

25   can find Respondent’s exhibit 293.  Do you see it there?
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 1  A   I do not.
 2  Q   Let me see if I can help you.
 3  A   Yes.
 4  Q   Mr. Rudes, do you recognize Respondent’s exhibit 293?

 5  A   Yes, I was shown one of these and asked to sign it every

 6   time I met with the company’s attorneys.
 7  Q   And when -- the times you met with the company’s

 8   attorneys, did you sign that document?
 9  A   I did.
10  Q   And did you elect to speak with the company’s attorneys?

11  A   I did.
12  Q   And did you do so voluntarily?
13  A   Yes.
14  Q   And did anyone from the company ever tell you that you had

15   to speak with the company’s attorneys?
16  A   No.
17       MR. LARKIN: I have nothing further.  I have a proffer to

18   make at the end.  Thank you.
19       MR. ERON: No questions.
20       JUDGE ROSAS: Cross?
21       MS. ROBERTS: Can we have a minute, Your Honor?

22       JUDGE ROSAS: Off the record.
23       (Whereupon, a brief recess was taken)
24       JUDGE ROSAS: On the record.
25   Cross examination.
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 1       CROSS EXAMINATION
 2       BY MS. ROBERTS: 
 3  Q   Hi, Mr. Rudes.
 4  A   Hi.
 5  Q   My name is Nicole Roberts.  I’m an attorney with the NLRB

 6   and I’ll be asking you a few questions regarding your testimony

 7   here today.
 8  A   Okay.
 9  Q   And you testified about the monthly meetings you attended

10   with your supervisor about the Union, do you recall that?

11  A   Yeah.  It wasn’t always all about the Union.  We had

12   monthly meetings.
13  Q   But during those meetings the Union was discussed?

14  A   Sometimes, yes.
15  Q   That was a yes?
16  A   Yes.
17  Q   And do you recall the earliest instance in which the Union

18   was discussed during those meetings?
19  A   It was somewhere around the first of the year.
20  Q   Do you recall in proximity to the New Year’s holiday --

21   New Year’s Day holiday?
22  A   No.
23  Q   You testified that during these meetings your management

24   instructed you to get the facts, do you recall that?
25  A   Yes.
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 1   on the grounds that they’re cumulative.  Mr. Rudes attended a

 2   union meeting during the Campaign at an Elk’s Lodge in Fulton.

 3   There were close to 100 people present.  He observed employees

 4   drinking alcohol during the meeting.
 5   He -- Mr. Ridgeway -- Jim Ridgeway was present and spoke

 6   during the meeting.  He discussed the subject of collective

 7   bargaining and stated that in bargaining everything is

 8   negotiable.  Employees asked him a number of questions he was

 9   unable to answer.
10   Mr. Rudes was present at the reading of the District
11   Court’s 10(j) order several weeks ago, at which Mr. Smith,

12   accompanied by an NLRB agent, read the District Court’s order

13   in the 10(j) proceeding.  Copies of the order have since been

14   posted in the plant.  Mr. Rudes has seen them.
15   So the remainder of the proffer will address subjects that

16   have been excluded since the beginning of the proceeding as not

17   relevant to the legal issues in the case.  At that union

18   meeting in Fulton Mr. Ridgeway was asked questions about role

19   as a traffic judge.  The meeting got pretty heated with a lot

20   of screaming and yelling and there was trouble keeping it under

21   control.
22   Mr. Rudes also attended a meeting later on the campaign at

23   the Boilermakers hall.  At that meeting Mr. Ridgeway was asked

24   about missing money and censures he received in his role as a

25   traffic judge and the handling of monies.  His response was
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 1   that he was never convicted and that he’s still a judge.

 2   Mr. Rudes, prior to coming to Novelis, worked at Huhtamaki

 3   for 16 years from August of 1997 through August of 2013.  He

 4   was a member of the Steelworkers Union and in fact was a

 5   trustee for the union for approximately five years.  His duties

 6   in that position were to audit the union’s books.  And he was

 7   put in that position because the prior trustee was fired.  Mr.

 8   Rudes was volunteered involuntarily for the job.
 9   He had a pension plant though a collective bargaining

10   agreement at Huhtamaki.  His current understanding is that it

11   is 60% funded and there in underfunded status.  He paid 2% of

12   his wages in dues.
13   He operated under a seniority system, during his time as a

14   union member at Huhtamaki, and his recollection is that

15   everything was based on mill seniority.  This is different from

16   the system at Oswego where job placement is skill-based.  He is

17   aware also independently of the fact that prior to the
18   beginning of the Steelworker campaign at management, several

19   other unionized employers in the area had closed, including

20   Magna and Felix Schoeller, which is now reopened in a non-union

21   -- as a non-union operation.
22   He left Huhtamaki to take a job at Novelis, because he

23   believed it was a better opportunity.  He felt he had gone as

24   far as he could go at Huhtamaki.  He was aware that Huhtamaki

25   had purchased a facility in Ohio and had been moving machines
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 1   to that facility.  And at the same time he was generally aware

 2   that Novelis was expanding at the Oswego facility.
 3   During the campaign -- the organizing campaign, Mr. Rudes

 4   discussed his prior union experience with a number of his

 5   coworkers.  He would have weekly conversations with his

 6   coworkers.  He would share his experiences and he also shared

 7   with them his view that the Union didn’t do anything for him.

 8   That the Union protected people who didn’t want to do their

 9   jobs and who didn’t want to come to work.  He believes he

10   shared these sentiments with approximately 10 to 12 of his

11   coworkers.
12   Mr. Rudes, in his conversations with coworkers during the

13   campaign, one subject was -- that was discussed was concern

14   about who would be the local representatives if the Union was

15   elected.  And many of his coworkers did not want Mr. Ridgeway

16   to be their representative.  Some of his coworkers did

17   independent research and discovered Mr. Ridgeway’s censure.

18   Mr. Rudes believes the company ran a fair campaign.  He

19   does not believe that the company did anything that he

20   considers to be threatening or intimidating.  In his view the

21   Union was allowed to say whatever it wanted, while the company

22   remained restrained.  He believes it would be unfair to require

23   the company to recognize the Union, and believes that the

24   election that took place was a fair election and that a fair

25   rerun election could be held.
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 1       MS. ROBERTS: We would object and also note the

 2   prejudicial nature of some certain statements in the proffer

 3   here of Mr. Ridgeway, more prejudicial to him to be even

 4   relevant in this proceeding --
 5       MR. MANZOLILLO: We would object.
 6       JUDGE ROSAS: Objection sustained.  Next witness.

 7       (Whereupon, a brief recess was taken)
 8       JUDGE ROSAS: On the record.
 9       MR. POWELL: The company calls John Tessesario --

10   Tesoriero.
11       JUDGE ROSAS: Sir, please rise your right hand.

12   Whereupon,
13       JOHN TESORIERO
14   Having been first duly sworn, was called as a witness and

15   testified herein as follows:
16       JUDGE ROSAS: Alright.  Please state and spell you name

17   and your address as well.
18       THE WITNESS: John J. Tesoriero, T-E-S-O-R-I-E-R-O.  261

19   Maiden Lane Road, Oswego, New York.
20       DIRECT EXAMINATION
21       BY MR. POWELL: 
22  Q   Mr. Tesoriero, are you here pursuant to a subpoena?

23  A   Yes.
24  Q   Where are you currently employed?
25  A   Novelis.
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 1   union card.  Did you place an X in that box?
 2       THE WITNESS: No.
 3       BY MR. POWELL: 
 4  Q   If you would please direct your attention to Respondent’s

 5   exhibit 54.  It should be one of the documents that’s in front

 6   of you, Mr. Tesoriero.
 7  A   Where would that number be --
 8  Q   The number is at the bottom and it will say Respondent’s

 9   exhibit 54 dash 1.  Are you able to find it?
10  A   Yeah.  Still looking.  Okay.
11  Q   Have you seen Respondent’s exhibit 54 before?
12  A   Yes.
13  Q   Do you recall what circumstances?
14  A   I believe this one came up in an email or maybe it was

15   mailed to my house.  I’m not sure.
16  Q   Do you recall receiving it?
17  A   Yes.
18  Q   Did you read it at the time you received it?
19  A   Yes.
20  Q   Okay.  Now let me direct your attention to Respondent’s

21   exhibit 56.  I’ve got it here if you -- have you seen
22   Respondent’s exhibit 56 before?
23  A   Yes.
24  Q   And when did you see Respondent’s exhibit 56 before?

25  A   I’m going to say late in the campaign maybe --
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 1  Q   Do you recall how you received Respondent’s exhibit 56?

 2  A   This one I believe came in the mail also.
 3  Q   You recall receiving it in the mail at your home?
 4  A   Yes.
 5  Q   And I believe I saw this when I was up by the witness

 6   stand a moment ago.  If you would please look at Respondent’s

 7   exhibit 70.  Here, I’ll show you my copy.  Have you seen

 8   Respondent’s exhibit 70 before?
 9  A   Yes.
10  Q   Do you recall when?
11  A   No, not particularly.
12  Q   Was it -- do you recall the circumstances in which you saw

13   Respondent’s exhibit 70, where you saw it?
14  A   Believe this one was mailed to the house also.  I honestly

15   can’t recall.  We get some in email and the same sent to our

16   homes.
17  Q   Do you recall attending a meeting shortly before the union

18   election, at which the company’s CEO Phil Martens and plant

19   manager Chris Smith spoke?
20  A   Yes.
21  Q   Shortly before that meeting do you recall receiving a

22   letter from Mr. Martens at your home?
23  A   Yes.
24  Q   Let me show you what’s been previously admitted as

25   Respondent’s exhibit 47.  Is that the letter that you received
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 1   prior to the speech that you attended with Mr. Martens?

 2  A   Yes.
 3  Q   Did you read that letter at the time you received it?

 4  A   Yes.
 5  Q   During the course of the union campaign, did the company

 6   communicate any information to you about how union negotiation

 7   -- about union negotiations?
 8  A   I’m sorry?
 9  Q   During the time period of the union campaign, prior to the

10   union election --
11  A   Yes.
12  Q   -- did the company communicate any information to you

13   about union negotiations?
14  A   Just the fact that we -- if they were successful that we

15   would be negotiating with them.
16  Q   Did they communicate any information about what might

17   happen in union negotiations?
18  A   Just that everything is negotiable.
19  Q   At any point in time during the union campaign did any

20   company managers make any statements to the effect that the

21   plant would close if the Union was voted in?
22  A   No.
23  Q   Did they make any statements to the effect that employees

24   would be laid off if the Union was voted in?
25  A   No.
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 1       MS. ROBERTS: Objection.  Standing objection to the

 2   phrasing, the form of the question as well as the leading.

 3       JUDGE ROSAS: Understood, understood.  Overruled.  You can

 4   answer.
 5       BY MR. POWELL: 
 6  Q   Did any company managers make any statement to the effect

 7   that employees would lose wages or benefits or the wages and

 8   benefits would go down if the Union was voted in?
 9  A   No.
10       COURT REPORTER: Repeat that last question.

11       MR. POWELL: Excuse me?
12       COURT REPORTER: Repeat your last question.

13       MR. POWELL: Repeat the last question?  During the

14   campaign did any company manager make any statement to the

15   effect that employee wages or benefits would go down if the

16   Union was voted in?
17       MS. ROBERTS: Objection to --
18       MS. LESLIE: Objection.
19       MS. ROBERTS: -- lack of foundation.
20       MS. LESLIE: And managers not identified.
21       JUDGE ROSAS: Overruled.  You can answer.

22       THE WITNESS: No.
23       MR. POWELL: Subject to proffer, I don’t have any more

24   questions at this time.
25       MR. ERON: No questions.
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 1       JUDGE ROSAS: Cross?
 2       MS. ROBERTS: Can we have a minute, Your Honor?

 3       JUDGE ROSAS: Sure.  Off the record.
 4       (Whereupon, a brief recess was taken)
 5       JUDGE ROSAS: On the record.
 6       MS. LESLIE: General Counsel does not have any questions,

 7   Your Honor.
 8       MR. MANZOLILLO: Charging Party does not have any

 9   questions either.
10       JUDGE ROSAS: Thank you, sir.  You’re excused.  If you

11   could just wait outside for a minute?  In the mean time, if you

12   don’t return I’d like to direct you to not discuss your

13   testimony with anyone until you’re advised by counsel for the

14   company that the record in the case is closed.  Okay?  Thank

15   you very much.
16       (Whereupon, a brief recess was taken)
17       JUDGE ROSAS: On the record.
18       MR. POWELL: Sorry, Your Honor.  We have some confusion

19   here.  If we can just take a moment off the record --
20       JUDGE ROSAS: Sure.
21       (Whereupon, a brief recess was taken)
22       JUDGE ROSAS: On the record.
23   You ready?
24       MR. POWELL: Yes.  Sorry, Your Honor.
25       JUDGE ROSAS: No problem.
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 1       MR. POWELL: Based upon Your Honor’s previous evidentiary

 2   rulings, we believe the following testimony would have been

 3   excluded and that it should have -- should be admitted into

 4   evidence as relevant to the context of the union campaign, as

 5   to the remedy and as to other reasons, apart from the alleged

 6   unfair labor practices for the loss of any alleged majority

 7   support of the Union.  If permitted to testify Mr. Tesoriero

 8   would have also testified that he attended a couple of union

 9   meetings.  That the first meeting that he attended was like a

10   pep rally and was unprofessional in his view.
11   That during another union meeting that he attended alcohol

12   was served and that pro-company and anti-company employees were

13   arguing and that there was physical intimidation by one of the

14   pro-union employees, when a pro-company spoke up by standing

15   over him, in order to intimidate him.  That during that meeting

16   Mr. Ridgeway spoke on half of the Union and that he stated that

17   the Union would negotiate a pension for all employees.  That --

18   in response to that Mr. Tesoriero said words to the effect that

19   you can’t make that promise.  Mr. Ridgeway then said that he

20   did not make any promise and called Mr. Tesoriero a liar.  And

21   then Mr. Ridgeway said well, I must have misspoke.

22   That during that meeting Mr. Ridgeway bragged about the

23   wages of another employer that had been organized by the

24   Steelworkers, but that company now has only 250 employees down

25   from 3,500 employees.  And that Mr. Ridgeway -- excuse me, that
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 1   Mr. Tesoriero shared that information with other employees and

 2   asked them to think about whether they really thought they

 3   should be one of the last remaining employees in that type of

 4   system.
 5   Also, during the union meeting, the Union claimed that at

 6   an Alco plant they sat around and got paid to play cards for 10

 7   hours a day, as the plant was going through a shutdown process.

 8   And that he viewed that as ridiculous, because he didn’t think

 9   a company could survive and he didn’t think that it was a badge

10   of pride or something that the Union should be touting; that

11   they were essentially paying employees to sit around and play

12   cards, as the plant shut down around them.  And that he came

13   back and told his coworkers about that as well.
14   That he, along with a number of his coworkers,
15   communicated extensively with other employees about voting

16   against the Union and especially about the Steelworkers.  That

17   he learned that many of the maintenance employees had

18   previously worked at Huhtamaki and were represented by the

19   Steelworkers there.  And that he heard from those employees

20   about their core experiences with the Steelworkers.  And that

21   he had also asked (sic) that the employees at Huhtamaki had

22   requested that Mr. Ridgeway not be involved in their future

23   negotiations for any union agreements at that location.

24   That there were -- Mr. Tesoriero and a number of other

25   employees talked to a lot of other employees and told them that
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 1   they did not think that it was -- the Steelworkers were right

 2   for the plant at Oswego and that these employees were not told

 3   to by management or pressured by management to do this, but

 4   they did it because they thought it was the right thing to do.

 5   He believes that the work done by he and his coworkers had an

 6   important impact on the outcome of the election.
 7   He believes that the lack of professional and poor track

 8   record of the Steelworkers, including the negative opinion that

 9   employees had of the experience that they had at Huhtamaki,

10   cost the Union the election.  That there was also a lot of --

11   there were also information circulated around amongst the

12   employees about Mr. Ridgeway’s accounting problems when he was

13   a judge.  And the question was asked amongst employees if this

14   is the type of person which you want to have representing you?

15   He felt the company’s campaign was fair.  He was never

16   threatened or pressured by anyone within management on how to

17   vote or behave and he never saw or heard of anyone else being

18   threatened or pressured either.  And he believes that the union

19   election result was a fair one and should be upheld in this

20   process and that the company should not be required to

21   recognize and bargain with the Union when the employees voted

22   against the Union, during the union election that was held

23   already.
24       MS. ROBERTS: We would object to that testimony.

25       JUDGE ROSAS: Objection sustained.  Next witness.
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 1   up to Oswego to speak to us about what they could do to help us

 2   and that was all.
 3  Q   That was all what?
 4  A   That was all that the card was -- that’s all she said.  So

 5   that’s what I believe the card’s sole purpose was --
 6       JUDGE ROSAS: Sir --
 7       THE WITNESS: -- at that time.
 8       JUDGE ROSAS: -- could you repeat that statement just

 9   speaking into the microphone a little louder, please?  What she

10   told you.
11       THE WITNESS: She told me that a card was just to get

12   someone from the Union up to speak to us to let us know what

13   they would do for us.  And that’s all she said.
14       BY MR. LARKIN: 
15  Q   And after Ms. Fitzgerald made that statement did you sign

16   the card?
17  A   Yes, I did.
18  Q   Did -- what did you do with it, once you signed it --

19   after you signed it?
20  A   I gave her the card back after -- right after I signed.

21  Q   Now, after you signed the card, did you take any action to

22   learn about the legal meaning of a union authorization card?

23  A   Yes, I did.
24  Q   What action did you take?
25  A   I researched for several hours online and found a lot of
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 1   information about the card.  The fact that it could potentially

 2   be used for a vote.
 3  Q   When did you conduct that research?
 4  A   That evening.
 5  Q   So the same day --
 6  A   Same day.
 7  Q   -- you signed the card?
 8  A   Yes.
 9  Q   And did you -- where did you do this research?
10  A   Mainly when I was home, but for a short bit at work I did

11   as well.
12  Q   And when you were at home did -- what -- you said you did

13   research.  How did you -- what did you do to do research?

14  A   I just got on the internet typed in purposes for the union

15   cards and I got all kinds of information about how it could be

16   used for a vote potentially, how it has happened before.

17  Q   Did the information you learned, during your research, was

18   any of that information shared with you by Ms. Fitzgerald?

19  A   No.
20  Q   Did you take any action after your research?
21  A   Yes, I did.  I requested it back immediately.
22  Q   And who did you -- from whom did you request your card

23   back?
24  A   From Ann Fitzgerald.
25  Q   And do you recall when you requested you card back?

Page 2473

 1  A   It was within 24 hours.
 2  Q   Within 25 hours of you signing it?
 3  A   That's correct, yes.
 4  Q   And did you receive your card back?
 5  A   Yes, I did.
 6  Q   From whom?
 7  A   From Ann Fitzgerald.
 8  Q   Mr. Wise, during the time leading up to the union vote,

 9   did any of your managers ever communicate with you about the

10   subject of collective bargaining?
11  A   Yes, they did.
12  Q   Do you recall what they communicated with you about?

13  A   Basically that you could get more, less or the same.

14  Q   During the organizing campaign, did anyone from management

15   ever make any statement to the effect that the Oswego plant

16   would be closed if the Union would win the election?

17       MS. ROBERTS: Objection, lack of foundation, leading and

18   vague.
19       JUDGE ROSAS: Standing objection.  Overruled.

20       MR. LARKIN: You can answer.
21       THE WITNESS: Oh, absolutely not.  They did not.

22       BY MS. ROBERTS: 
23  Q   During the campaign did anybody in management ever make

24   any statement to the effect that employees would be laid off if

25   the Union were to win the election?
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 1       MS. ROBERTS: Same objection.
 2       JUDGE ROSAS: Overruled.
 3       MR. LARKIN: You can answer.
 4       THE WITNESS: No, they did not.
 5       BY MR. LARKIN: 
 6  Q   Or that your wages and benefits would definitely go down?

 7       MS. ROBERTS: Same objection.
 8       JUDGE ROSAS: Overruled.
 9       THE WITNESS: No, they did not.
10       BY MR. LARKIN: 
11  Q   Or that your overtime or any other working conditions

12   would be affected by the Union winning the election?

13       MS. ROBERTS: Same objection.
14       JUDGE ROSAS: Overruled.
15       THE WITNESS: They did not, no.
16       BY MR. LARKIN: 
17  Q   Had you ever observed any of your managers remove union

18   literature from any break room?
19  A   No, I did not.
20  Q   Or any cafeteria in the plant?
21  A   No.
22  Q   Does the company allow employees to wear personal stickers

23   on their company hardhats?
24  A   No, they do not.  It’s policy.
25  Q   Do you know how long -- to your understanding, do you know
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 1   how long that policy has been in effect?
 2  A   Since -- ever since we first were made to wear hardhats.

 3   So right from the beginning of hardhats.
 4  Q   And when do you -- when -- you said the beginning of

 5   hardhats.  When was that time?
 6  A   Approximately two years.
 7  Q   Are you familiar with the term pulpit?
 8  A   Yes.
 9  Q   What is a pulpit?
10  A   A pulpit is a workstation.
11  Q   And have you ever heard of the term pulpit slash break

12   room used to describe pulpits?
13       MS. ROBERTS: Objection, leading.
14       JUDGE ROSAS: Rephrase, sustained.
15       MR. LARKIN: Have you ever heard a pulpit referred to as

16   any other name besides pulpit?
17       THE WITNESS: No.
18       BY MR. LARKIN: 
19  Q   Mr. Wise, did you attend a meeting just right before the

20   union vote, in which the company’s chief executive Mr. Martens

21   and plant manager Smith spoke to employees?
22  A   Yes, I did.
23  Q   Do you recall where that meeting took place?
24  A   The meeting was in the CASH line.
25  Q   And do you remember where you sat, during that meeting?
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 1  A   I was in the back.
 2  Q   Were you able to hear the speakers?
 3  A   I was able to hear parts of it, but I -- unfortunately,

 4   being that I was do far back, I could not hear all of it.

 5  Q   Now, prior to attending that meeting, do you recall

 6   receiving a letter in the mail from Mr. Martens, the CEO?

 7  A   Yes.
 8  Q   Can I ask you to look though that stack of papers on the

 9   desk there in front of you?  There should be a document

10   entitled Respondent’s exhibit 47.
11  A   47-1?
12  Q   Yes.
13  A   Okay.  Right here.
14  Q   You have that there in front of you?
15  A   Yes, I do.
16  Q   Can you just take a look at that and tell us if you
17   recognize Respondent’s exhibit 47?
18  A   Yes.
19  Q   Can you tell us what that is?
20  A   It’s a handout that was given out mid-February.
21  Q   It that -- did you receive this?  Was this the letter you

22   were referring to in your prior testimony?
23  A   Yes.
24  Q   Did you read this letter when you received it?
25  A   Yes, I did.
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 1  Q   Take a look through the stack for exhibit 54 --
 2   Respondent’s exhibit 54.  Do you recognize Respondent’s exhibit

 3   54?
 4  A   Soon as I find it here.
 5  Q   Oh, sorry.
 6  A   Yes, I do recognize it.
 7  Q   And can you tell us what that document is?
 8  A   The document is a -- it was something that Chris Smith had

 9   posted for everybody.
10  Q   Do you recall receiving exhibit 54?
11  A   Yes.
12  Q   And how did you receive it?
13  A   I believe I had a letter in the mail.
14  Q   And did you review it when you received it?
15  A   Yes.
16  Q   And take a look if you would at exhibit 56 -- Respondent’s

17   56.
18  A   Yes, I have seen this.
19  Q   I was going to say do you recognize Respondent’s exhibit

20   56?
21  A   Yes.
22  Q   Can you tell us what that is?
23  A   It was a letter that was sent out.
24  Q   And do you recall receiving the letter?
25  A   Yes.
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 1  Q   And how did you receive it?
 2  A   In the mail at my house.
 3  Q   And did you review the letter when you received it?

 4  A   Yes, I did.
 5  Q   Mr. Wise, prior to testifying here today you met with the

 6   company’s attorneys?
 7  A   Yes, I have.
 8  Q   When you met with the company’s attorneys were you given a

 9   statement describing your rights regarding whether you were

10   required to meet with the company lawyers?
11  A   Yes, I was.
12  Q   Can you take a look through that stack for exhibit --

13   Respondent exhibit 293?
14  A   Okay.
15  Q   Do you recognize Respondent’s exhibit 293?
16  A   Yes, I do.
17  Q   And can you tell us what that is?
18  A   It’s basically me volunteering to speak.
19  Q   Did you -- were you given a copy of Respondent’s exhibit

20   293 when you met with the company’s lawyers?
21  A   Yes.
22  Q   And did you fill it out?
23  A   Yes, I did.
24  Q   And did you elect to speak to the company’s attorney

25   voluntarily?
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 1  A   Yes, I did.
 2  Q   Did anybody from the company ever force you to speak with

 3   the company’s attorneys?
 4  A   Absolutely not.
 5       MR. LARKIN: I have nothing further for Mr. Wise.  I have

 6   some proffer material.  Thank you.
 7       MR. ERON: No questions.
 8       JUDGE ROSAS: Okay.  Cross examination.
 9       MS. ROBERTS: Can we have a minute, Your Honor?

10       JUDGE ROSAS: Off the record.
11       (Whereupon, a brief recess was taken)
12       JUDGE ROSAS: On the record.
13   Cross examination.
14       MS. ROBERTS: We have no questions for this witness, Your

15   Honor.
16       MR. MANZOLILLO: Just one follow up --
17       CROSS EXAMINATION
18       BY MR. MANZOLILLO: 
19  Q   Mr. Wise, you testified that Chris Smith posted exhibit 54

20   for everybody to see, but then you also testified that you

21   received a letter in the mail?
22  A   I believe it was posted and I received a letter, if I

23   recall correctly.
24  Q   But you’re not sure if I was posted, are you?
25  A   I’m sorry?

Page 2480

 1  Q   But you’re not sure if it was posted, are you?
 2  A   I do recall seeing this posted I believe.
 3       MR. MANZOLILLO: I don’t have any other questions.

 4       JUDGE ROSAS: Any follow up?
 5       MR. LARKIN: No, Your Honor.  Just a short proffer.

 6       JUDGE ROSAS: Okay.  Thank you, sir.  You’re excused.  You

 7   can wait outside for a minute until further direction.  In the

 8   mean time I will instruct please do not discuss this testimony

 9   with anyone until you’re advised by counsel for the company

10   that the record in the case is closed.  Thank you very much.

11       MR. LARKIN: Just a few short comments.  The following

12   information would have been included in Mr. Wise’s testimony,

13   had he been permitted to testify.  All of this information, I

14   believe, is included under Your Honor’s original ruling

15   regarding certain evidence in the case and its relevance.

16   Prior to working at Novelis, Mr. Wise was employed at

17   Sunoco for five years.  He was a member of the IBEW Union

18   there.  He left Sunoco because the plant shut down.  Keep

19   going?
20       JUDGE ROSAS: Yes.
21       MR. LARKIN: Okay.  I was just asking --
22       JUDGE ROSAS: Oh.
23       MR. LARKIN: During the union organizing campaign at

24   Novelis Oswego, he told at least 10 of his coworkers about his

25   prior experiences at Sunoco and expressed his opinion that the
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 1   union there did not do anything to help him, besides take his

 2   dues and take away his flexibility to cross train.  Mr. Wise

 3   believes the company ran a fair campaign.  He never felt

 4   threatened by the company at any time.
 5   In contrast he found that the Union literature that he
 6   reviewed was disrespectful and misleading.  He believes that

 7   the Union’s campaign materials turned people off, during the

 8   campaign.  He believes that many of the coworkers that he spoke

 9   with about union issues voted against the Union based in part

10   upon their discussions that he had with them, in which he

11   shared his prior negative union experiences.
12   Mr. Wise does not see any reason that a fair rerun
13   election could be held, given the circumstances at the Oswego

14   plant.  One more second.  I think that’s everything.  Thank

15   you.
16       MR. MANZOLILLO: We would object --
17       MS. ROBERTS: We would object.
18       JUDGE ROSAS: Objection sustained.  Next witness.

19       MR. LARKIN: Can we have a minute, please?

20       JUDGE ROSAS: Sure.
21       (Whereupon, a brief recess was taken)
22       JUDGE ROSAS: On the record.
23       MR. POWELL: Respondent calls Scott Brown.

24       JUDGE ROSAS: Sir, please raise your right hand.

25   Whereupon,
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 1       SCOTT BROWN
 2   Having been first duly sworn, was called as a witness and

 3   testified herein as follows:
 4       JUDGE ROSAS: Alright.  Please be seated.  State and spell

 5   your name and provide an address.
 6       THE WITNESS: Scott Brown, 221 Diller Mills Road (ph),

 7   Phoenix, New York.
 8       DIRECT EXAMINATION
 9       BY MR. POWELL: 
10  Q   Mr. Brown, are you here pursuant to a subpoena?

11  A   Yes.
12  Q   Prior to your testimony here today had you met with the

13   company’s attorneys?
14  A   Yes.
15  Q   When you met with the company’s attorneys were you

16   provided with a written statement of your rights about whether

17   or not to proceed or participate in any interview with the

18   company’s lawyers?
19  A   Yes.
20  Q   Were you told that it was voluntary on your part whether

21   or not to participate in an interview with the company’s

22   attorneys?
23  A   Yes.
24  Q   If you will look on the table in front you there should be

25   exhibit 293, a blank form.  Have you see that document before?
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 1  A   Yes.
 2  Q   And when have you seen that document?
 3  A   Just the other day.
 4  Q   Were you shown that document when you met with the

 5   company’s lawyers?
 6  A   Yes.
 7  Q   Did you read that document prior to speaking with the

 8   company’s attorneys?
 9  A   Yes.
10  Q   And when you read the document did you elect to speak to

11   the company’s lawyers and sign the document?
12  A   Yes.
13  Q   Were are you currently employed?
14  A   Novelis engineering maintenance department in the roll

15   shop.
16  Q   How long have you been employed by Novelis?
17  A   Approximately 23 months.
18  Q   And have you been employed at the Oswego plant the entire

19   time you’ve been employed at Novelis?
20  A   Yes.
21  Q   What is your position in the roll shop?
22  A   Roller assembly technician.
23  Q   And briefly describe your duties as a roller assembly

24   technician.
25  A   We take apart the old rolls that have been at the mill.
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 1   We reassemble it with new rolls to go back in the mill to keep

 2   the process rolling.
 3  Q   During the time period of the union election in January

 4   and February of 2014, who was your crew leader?
 5  A   Mike Clark.
 6  Q   During that same time period, January-February 2014, who

 7   was your associate leader?
 8  A   David McCullough (ph).
 9  Q   And during that same time period January and February

10   2014, who was your manufacturing unit manager?
11  A   Ernie Tresidder.
12  Q   Prior to working at the Novelis Oswego plant, were you

13   employed somewhere else?
14  A   Yes, sir.
15  Q   And where is that?
16       MS. ROBERTS: Objection, relevance.
17       JUDGE ROSAS: Overruled.  Go ahead, you can answer.

18       THE WITNESS: New Process Gear.
19       BY MR. POWELL: 
20  Q   And where is that located?
21  A   East Syracuse, New York.
22  Q   What type of company or operation is that?
23  A   That was manufacturing of power train drive systems for

24   four wheel driving -- four wheel drive vehicles.
25  Q   And was that a unionized facility?
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 1       MS. ROBERTS: Objection --
 2       MR. MANZOLILLO: Objection.
 3       MS. ROBERTS: -- Your Honor, relevance.
 4       MR. MANZOLILLO: Relevance.
 5       JUDGE ROSAS: I’m sorry, repeat the question.

 6       MR. POWELL: Was that a unionized facility?

 7       JUDGE ROSAS: I’ll allow it.  You can answer.

 8       THE WITNESS: Yes.
 9       BY MR. POWELL: 
10  Q   During the time of the union campaign, did anyone from --

11   did the company provide you with any information about union

12   negotiations?
13  A   Yes.
14  Q   What information did the company provide you on that

15   subject?
16       MS. ROBERTS: Objection, lack of foundation.

17       JUDGE ROSAS: Overruled.
18       MR. POWELL: You can answer.
19       THE WITNESS: That everything was subject to negotiation.

20       BY MR. POWELL: 
21  Q   Do you recall attending a meeting prior to the Union

22   election at which the company CEO Phil Martens and the plant

23   manager Chris Smith spoke?
24  A   Yes.
25  Q   Where did you attend that meeting?
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 1  A   In the main cafeteria.
 2  Q   Did you see any managers in attendance at that meeting?

 3  A   Yes.
 4  Q   Where were the managers at that meeting?
 5  A   Dispersed among everybody in there.
 6  Q   Were the managers sitting, standing?
 7  A   Both.
 8  Q   During the meeting that you attended were managers lined

 9   up around the walls of the cafeteria?
10  A   No.
11  Q   Prior to your attending that meeting right before the

12   union election, do you recall receiving a letter from CEO Phil

13   Martens?
14  A   Yes.
15  Q   In the stack that’s on the other side of the desk, they’re

16   in numeric order, you should be able to find a Respondent’s

17   exhibit 47.  So if you would please look through those

18   documents until you get to number 47?  And try to leave the

19   documents in order.  Thank you.
20  A   47-1?
21  Q   Yes.  If you would, please take a look at that document

22   and let me know if you can identify it.
23  A   Yes.
24  Q   And what is that document?
25  A   Can you repeat that?
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 1  Q   Yeah.  What do you -- do you recall receiving that

 2   document?
 3  A   Yes, I received this.
 4  Q   Is that the letter that you referred to a moment ago?

 5  A   Yes.
 6  Q   And did you read it at the time you received it?
 7  A   Yes.
 8  Q   If you’ll look in that same stack of documents there is a

 9   document that has been entered into evidence as Respondent’s

10   exhibit 49.  Have you seen that document?
11  A   Yes.
12  Q   And do you recall how you received this document?

13  A   This was posted in our break room and on our table in the

14   break room.
15  Q   After the union election, do you recall receiving any

16   correspondence from CEO Phil Martens?
17  A   Yes.
18  Q   If you would please take a look at Respondent’s exhibit 56

19   that’s in the stack before you.  Have you had an opportunity to

20   review Respondent’s exhibit 56?
21  A   Yes.
22  Q   And do you recall receiving Respondent’s exhibit 56?

23  A   Yes.
24  Q   How did you receive it?
25  A   By mail.
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 1  Q   Do you also recall receiving a letter or email
 2   communication from Mr. Smith after the union election -- Chris

 3   Smith, the plant manager?
 4  A   Yes.
 5  Q   If you would turn to Respondent’s exhibit 54 in the stack

 6   of documents that’s before you.  Should be the one immediately

 7   before the exhibit 56 that you just looked at.  Have you seen

 8   this document before?
 9  A   Yes.
10  Q   And when did you receive Respondent’s exhibit 54?

11  A   It was sometime after the election.  I’m sure exact date.

12  Q   Do you recall how you received it?
13  A   By email.
14  Q   Did you receive it on your company email?
15  A   Yes.
16  Q   And did you read it at the time you received it?
17  A   Yes.
18  Q   Let me direct your attention to Respondent’s exhibit 70

19   that’s in the stack before you.  Do you have that document

20   before you?
21  A   Yes.
22  Q   Do you recall seeing this document before?
23  A   Yes.
24  Q   Do you remember when?
25  A   Not positive.
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 1  Q   Do you recall if you saw it prior to the union election?

 2  A   No.
 3  Q   Do you recall how you received or what the circumstances

 4   were when you saw Respondent’s exhibit 70?
 5  A   No.
 6  Q   In that same stack, if you would please, take a look at

 7   Respondent’s exhibit 77.  Do you have Respondent’s exhibit 77

 8   before you?
 9  A   Yes.
10  Q   If you would please take a moment to look through

11   Respondent’s exhibit 77 so you can determine whether or not

12   you’ve seen it before.  Have you had an opportunity to review

13   Respondent’s exhibit 77?
14  A   Yes.
15  Q   Have you seen that document or that information prior --

16   previously?
17  A   Yes.
18  Q   Was that information presented to you during the course of

19   the union campaign?
20  A   Yes.
21  Q   By who?
22  A   I think -- I believe this was on our table also in the

23   break room.  I think left over from the shift prior maybe.

24  Q   Do you recall looking at that information --
25  A   I did.
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 1  Q   Do you recall whether any managers discussed the content

 2   of Respondent’s exhibit 77?
 3  A   No.
 4  Q   You don’t recall?
 5  A   No.
 6  Q   In the stack of documents before you there should be a

 7   exhibit numbered 274.
 8  A   274?
 9  Q   Yes.  I’ve got a copy up here.  Let me direct your

10   attention to the document that I just handed you, which has

11   been previously admitted into evidence as Respondent’s exhibit

12   274.  Have you seen that email before?
13  A   Yes.
14  Q   Do you recall receiving that email at your work email

15   address?
16  A   Yes.
17  Q   During the time period of the union campaign in January-

18   February 2014, did you see union literature in the break rooms

19   and cafeterias at that time?
20  A   Yes.
21  Q   Where did you see it?
22  A   Cafeteria, break room.
23  Q   In what cafeteria?  I know there are multiple --
24  A   The roll shop and actually the cafeteria B.
25  Q   At any point in time did you see any managers removing any
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 1   union literature or -- from break rooms or employee bulletin

 2   boards?
 3  A   No.
 4  Q   During the course of the union campaign, did any company

 5   managers make any statements to you to the effect that the

 6   plant would shut down, it would be closed if the Union was

 7   voted in?
 8       MS. ROBERTS: Objection, lack of foundation.

 9       JUDGE ROSAS: Overruled.
10       MS. ROBERTS: Did you understand the question.

11       THE WITNESS: No.
12       BY MR. POWELL: 
13  Q   Did any company managers make any statements to the effect

14   that the company would lose business and employees would be

15   laid off if the Union was voted in?
16       MS. ROBERTS: Same objection.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: No.
19       BY MR. POWELL: 
20  Q   Did any company managers make any statements to the effect

21   that employee wages and benefits would go down, as a result of

22   the Union?
23       MS. ROBERTS: Same objection.
24       JUDGE ROSAS: Overruled.
25       THE WITNESS: No.

Page 2492

 1       BY MR. POWELL: 
 2  Q   Did any company managers make any statements to the effect

 3   that overtime policies or other terms and conditions of

 4   employment would become worse if the Union was voted in?

 5       MS. ROBERTS: Objection, same.
 6       JUDGE ROSAS: Overruled.
 7       THE WITNESS: No.
 8  Q   Mr. Brown, are you familiar with the -- from your

 9   experience as an employee at Novelis, are you familiar with the

10   term pulpit?
11  A   No.
12  Q   You’ve never heard the term pulpit?
13       THE WITNESS: I have --
14       MR. MANZOLILLO: Asked and answered.
15       THE WITNESS: -- heard that.  Yes, I’ve heard that.

16       BY MR. POWELL: 
17  Q   Do you know what the term pulpit refers to at the Oswego

18   plant?
19  A   Yes.
20  Q   What is your understanding of what it refers to?
21  A   Believe that is for the mill operators.
22       MR. POWELL: Subject to a proffer, I don’t have any

23   further questions.
24       MR. ERON: No questions.
25       JUDGE ROSAS: Cross.
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 1       MS. ROBERTS: Can we have just a minute here?

 2       JUDGE ROSAS: Off the record.
 3       (Whereupon, a brief recess was taken)
 4       JUDGE ROSAS: On the record.
 5       CROSS EXAMINATION
 6       BY MS. LESLIE: 
 7  Q   Hi.  My name is Linda Leslie.  I’m an attorney with The

 8   National Labor Relations Board.  I really just have a couple

 9   questions for you with that.  You testified about a meeting

10   that occurred in the main cafeteria where I believe Phil

11   Martens spoke, is that correct?
12  A   Yes.
13  Q   And you said that some managers were standing at the

14   meeting, correct?
15  A   Yes.
16  Q   Where were they standing in the room?
17  A   Outside of everybody.
18  Q   And outside of everybody, that would be where the wall

19   was, correct?
20  A   Yes.
21  Q   So they were standing at the wall, correct?
22  A   Yes.
23       MS. LESLIE: I have no other questions, Your Honor.

24       MR. MANZOLILLO: No questions, Your Honor.

25       JUDGE ROSAS: Any follow up?
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 1       REDIRECT EXAMINATION
 2       BY MR. POWELL: 
 3  Q   Just -- were some managers standing and others sitting

 4   down?
 5  A   Some were.  Oh, doing both, yes.
 6       MR. POWELL: Nothing further other than the proffer.

 7       JUDGE ROSAS: Okay.  Anything else?
 8       MS. LESLIE: No, Your Honor.
 9       JUDGE ROSAS: Alright.  Thank you, sir.  You’re excused.

10   In the mean time please wait outside for moment if you would.

11   And I’d like to direct you, while you’re here, to not discuss

12   your testimony with anyone until you’re advised by counsel for

13   the company that the record in the case is closed.  Thank you.

14       MR. POWELL: If permitted to testify Mr. Brown also would

15   have testified as follows.  We understand that the evidence --

16   the testimony that I’m about to describe would be excluded by

17   Your Honor’s previous ruling and we contend that that testimony

18   would be relevant to the issue of context of the overall union

19   campaign and the 8(a)(1) allegations that have been asserted in

20   the complaint, relevant to the issue of the reasons for the

21   loss of alleged majority support and also relevant to the

22   question of any potential remedy in this case.
23   Mr. Brown would have testified that he was previously

24   employed at New Process Gear.  That that plant was a unionized

25   facility and was closed.  That he shared his experiences from

Page 2491 - Page 2494 (50) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0408

Case 16-3076, Document 169, 05/04/2017, 2027444, Page172 of 248



 -  Vol. 13
October 1, 2014

Page 2495

 1   his employment at New Process Gear with his coworkers and told

 2   them that unions couldn’t guarantee anything.
 3   That the Union was a waste of money and that effectively

 4   operates like a tax, in that you pay dues and it doesn’t really

 5   give you anything as a result.  And that the Union couldn’t

 6   protect New Process Gear from being shut down.  He shared those

 7   experiences at least a couple of times a week, during the

 8   course of the union campaign with his coworkers.
 9   He believes that the Steelworkers and their supporters

10   were -- ran a very negative campaign and that included the

11   negative handouts that the Union provided and those that were

12   posted in the plant, which he does not believe helped the

13   Union.  In contrast he thinks that the company ran a
14   professional campaign that focused on the facts.  And that the

15   company did not make any threats or intimidate any employees in

16   the manner in which it conducted the campaign.
17   During the course of the union campaign he explained to a

18   number of employees, who had been told by union supporters that

19   their pay would definitely increase if the Union was elected,

20   he explained how collective bargaining works and that there

21   were no guarantees.  He said -- he explained to a number of

22   employees that they did not know how good the Novelis employees

23   have it at the Oswego plant and that it was far better than h

24   is experience with his previous unionized employer.  He

25   believes that the election that was held was a fair election
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 1   and that the results of that election should be upheld and that

 2   it would be unfair for Novelis to be forced to recognize and

 3   bargain with the Union, given the results of the election,

 4   especially when he did not see any unfair treatment of union

 5   supporters.
 6       MS. ROBERTS: We would object to that line of testimony.

 7       JUDGE ROSAS: Objection sustained.  Next witness.

 8       (Whereupon, a brief recess was taken)
 9       JUDGE ROSAS: On the record.
10   Sir, would you raise your right hand, please?
11   Whereupon,
12       RON MERZ
13   Having been first duly sworn, was called as a witness and

14   testified herein as follows:
15       JUDGE ROSAS: Please state and spell your name and provide

16   an address.
17       THE WITNESS: Ronald S. Merz, 127 East Albany Street,

18   Oswego, New York.
19       JUDGE ROSAS: Can you spell your last name, please?

20       THE WITNESS: M-E-R-Z.
21       DIRECT EXAMINATION
22       BY MR. LARKIN: 
23  Q   Good afternoon.  Mr. Merz, were are you employed?

24  A   Novelis.
25  Q   And what particular plant?
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 1  A   In Oswego.
 2  Q   And how long have you been employed at Novelis Oswego?

 3  A   Since 2006.
 4  Q   In which department of the plant do you presently work?

 5  A   At the 88 inch mill in the cold mill.
 6  Q   What is the 88 inch mill?
 7  A   It’s a cold rolling mill.
 8  Q   How long have you been assigned to the 88 inch mill?

 9  A   Since I got hired, 2006.
10  Q   And do you work on a particular work shift?
11  A   Yes, sir.
12  Q   What work shift is that?
13  A   A shift.
14  Q   Have you worked the A shift since you came to the mill?

15  A   Yes, sir.
16  Q   Who is your current crew leader?
17  A   Dean White.
18  Q   And was Mr. White your crew leader in January and February

19   of 2014?
20  A   Yes, sir.
21  Q   How about your associate leader, who is that?
22  A   Dick Delaney.
23  Q   Was Mr. Delaney your associate leader in January and

24   February of 2014?
25  A   Yes, sir.
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 1  Q   And how about the manufacturing unit manager of the cold

 2   mill, who is that?
 3  A   Greg Dufore.
 4  Q   Was Mr. Dufore your manufacturing unit manager in the cold

 5   mill in January and February of 2014?
 6  A   Yes, sir.
 7  Q   Now, Mr. Merz, during the -- around the time the

 8   Steelworkers Union was attempting to organize the Oswego plant,

 9   were you asked to sign a union authorization card?
10  A   Yes, sir.
11  Q   Did you sign one?
12  A   Yes, sir.
13  Q   Do you recall approximately when you did that?
14  A   Back in January I believe.
15  Q   And do you remember where you were when you signed the

16   card?
17  A   At my work center.
18  Q   And did anybody approach you about signing a card?

19  A   Yes, sir.
20  Q   Who was that?
21  A   Everett Abare.
22  Q   Do you recall where you were in your work center when Mr.

23   Abare approached you?
24  A   No, sir.
25  Q   Did you have any conversation with Mr. Abare about the
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 1   meaning of signing a union card?
 2  A   Yes, sir.
 3  Q   And can you describe that conversation?
 4  A   Basically it was just -- at that point in time it was

 5   getting enough people to warrant the Union to come in so we

 6   could listen to what they had to say.  And that’s all the card

 7   was.  It wasn’t a yes or no.  It was just a show of listening

 8   to them.
 9  Q   Did you ask him any questions, during that conversation?

10  A   No more than what I just mentioned right there, no.

11  Q   Did he mention anything about whether signing a card would

12   count as a vote?
13       MS. ROBERTS: Objection to the leading.
14       JUDGE ROSAS: Sustained.
15       BY MR. LARKIN: 
16  Q   Did he mention anything else about the card?
17       MS. ROBERTS: Objection, asked and answered.

18       JUDGE ROSAS: Overruled.  You can answer.

19       THE WITNESS: Your question again?
20       MR. LARKIN: Did Mr. Abare mention anything else about

21   signing the card?
22       THE WITNESS: No, sir.
23       BY MR. LARKIN: 
24  Q   What did you do with the card once you signed it?

25  A   I handed it back to Everett Abare.
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 1  Q   Do you know what Mr. Abare did with the card once you’d

 2   given it to him?
 3  A   No, sir.
 4  Q   Now, during the union organizing campaign did any of your

 5   managers talk to you about the subject of collective
 6   bargaining?
 7  A   Yes, sir.
 8  Q   Who?
 9  A   In our meetings that we’ve had just -- the paraphernalia

10   that we’d also received.  We’d gotten letters stating that.

11       MR. LARKIN: Sorry, I would just move to strike the

12   answer.  I’ll repeat -- I’ll try to --
13       JUDGE ROSAS: Sure.
14       MR. LARKIN: -- repeat the question.
15       BY MR. LARKIN: 
16  Q   Can you tell me -- I asked you did your managers discuss

17   the subject of collective bargaining and you said yes.  I -- my

18   question was which one of your managers talked about that

19   subject with you?
20  A   Chris Smith and -- our plant manager, when we had the

21   meeting.
22  Q   So are you referring to a meeting that took place right

23   before the union vote?
24  A   Yes, sir.
25  Q   Okay.  And was that a meeting in which Mr. Martens the CEO
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 1   also attended?
 2  A   Yes, sir.
 3  Q   Do you remember where that meeting was held?

 4  A   Ours was held in the cafeteria.  The main cafeteria.

 5  Q   The main cafeteria at the plant?
 6  A   Yes, sir.
 7  Q   Do you recall whether there were any other managers

 8   present, during that meeting?
 9  A   I do not recall.
10  Q   Prior to attending that meeting, do you recall receiving

11   any letters in the mail from the CEO Mr. Martens?
12  A   Yes, sir.
13  Q   Can I ask you to take a look at the -- there’s a stack --

14   should be a stack of documents in front of you.  See if there’s

15   an exhibit -- Respondent’s exhibit 47 in the stack.
16  A   Yes, sir.
17  Q   Do you have that there, sir?
18  A   Yes, sir.
19  Q   Can you take a look at that and tell us if you can
20   identify Respondent’s exhibit 47?
21  A   Yes, sir, I did --
22  Q   Is that the letter you received from Mr. Martens?

23  A   Yes, sir.
24  Q   And what you received it did you read it?
25  A   Yes, sir.
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 1  Q   Can you also look in the stack for Respondent’s exhibit

 2   54?
 3  A   Yes, sir.
 4  Q   Do you have that in front of you?
 5  A   Yes.
 6  Q   And do you recognize exhibit 54?
 7  A   Yes, sir.
 8  Q   Could you tell us what that is?
 9  A   Excuse me, sir?
10  Q   Can you tell what exhibit 54 is, please?
11  A   It’s a letter from our plant manager to us.
12  Q   Do you recall receiving a copy of exhibit 54?
13  A   Yes, sir.
14  Q   And do you remember where you received it?
15  A   No, sir.
16  Q   But you did receive it?
17  A   Yes, sir.
18  Q   Did you review exhibit 54 when you received it?  Did you

19   read it is my question.
20  A   Yes, sir.
21  Q   And can you look for Respondent’s exhibit 56, please?

22  A   Yes, sir.
23  Q   Can you tell us if you recognize that document?
24  A   Yes, sir, I remember it.
25  Q   And do you remember where you received this document?
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 1  A   No, sir.
 2  Q   But you did receive it?
 3  A   Yes, sir.
 4  Q   And did you read it?
 5  A   Yes, sir.
 6  Q   Mr. Merz, during the union organizing campaign, did anyone

 7   in management ever make any statement to the effect of the

 8   Oswego plant would close if the Union was voted in as

 9   bargaining agent?
10  A   No, sir.
11       MS. ROBERTS: Objection to leading.
12       JUDGE ROSAS: Overruled.
13       THE WITNESS: No, sir.
14       BY MR. LARKIN: 
15  Q   Or that employees would be laid off if the Union were to

16   win the election?
17  A   No sir.
18       MS. ROBERTS: Same objection.
19       JUDGE ROSAS: Overruled.
20       BY MR. LARKIN: 
21  Q   Or that your wages and benefits would be negatively

22   affected?
23       MS. ROBERTS: Objection, lack of foundation.

24       JUDGE ROSAS: Overruled.
25       THE WITNESS: No, sir.
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 1       BY MR. LARKIN: 
 2  Q   Or that your overtime or other working conditions would be

 3   worse off, as a result of the Union coming into the plant?

 4       MS. ROBERTS: Same objection.
 5       JUDGE ROSAS: Overruled.
 6       THE WITNESS: No, sir.
 7       BY MR. LARKIN: 
 8  Q   Have you ever observed any of your managers remove union

 9   literature from any break room?
10  A   No, sir.
11  Q   Or any cafeteria in the plant?
12  A   No, sir.
13  Q   To your knowledge, are employees allowed to wear personal

14   stickers on their company hardhats?
15  A   No, sir.
16  Q   So your answer is they’re not allowed to do that?

17  A   No, they’re not.
18  Q   And do you know for how long has that been the rule?

19       MS. ROBERTS: Objection, leading and lack of foundation as

20   to source of knowledge.
21       JUDGE ROSAS: Overruled.
22       THE WITNESS: Since we began wearing the hardhats, that

23   was part of the policy.
24       BY MR. LARKIN: 
25  Q   And when did you begin wearing hardhats at work?
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 1  A   It’s been a couple of years now --
 2  Q   And Mr. Merz do you know what the term pulpit refers to?

 3  A   Yes.
 4  Q   What is a pulpit?
 5  A   That’s our main work center in our work center.
 6  Q   Have you ever heard of pulpits referred to by any other

 7   name?
 8  A   No, sir.
 9  Q   Mr. Merz, prior to testifying here today have you met with

10   the company’s attorneys?
11  A   Yes, sir.
12  Q   When you met with the company’s attorneys were you

13   provided with a statement indicating your rights regarding

14   whether you were required to speak with the company’s

15   attorneys?
16  A   Yes, sir.
17  Q   Can you look on the stack -- actually, I think it might be

18   right there.  Exhibit 273, do you have that in front of you?

19  A   Yes, sir.
20  Q   Do you recognize that document?
21  A   Yes, sir.
22  Q   Was a copy of exhibit 293 provided to you, when you met

23   with the company’s attorney?
24  A   Yes, sir.
25  Q   Did you fill out that document?
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 1  A   Yes, I did.
 2  Q   And did you elect to speak with the company’s attorneys?

 3  A   Yes, I did.
 4  Q   Did you do so voluntarily?
 5  A   Yes, sir.
 6  Q   And did anybody from the company force you to speak with

 7   the company’s lawyer at any time?
 8  A   No, sir.
 9       MR. LARKIN: I have nothing further but some proffer

10   material.  That’s it.
11       MR. ERON: No questions.
12       JUDGE ROSAS: Okay.  Cross.
13       MS. ROBERTS: Just a minute Your Honor.
14       JUDGE ROSAS: Off the record.
15       (Whereupon, a brief recess was taken)
16       JUDGE ROSAS: On the record.
17   Cross examination.
18       CROSS EXAMINATION
19       BY MS. LESLIE: 
20  Q   Good afternoon.  My name is Linda Leslie.  I’m an attorney

21   with The National Labor Relations Board.  I hope -- I think I

22   just have a couple of questions for you.  You testified that

23   you received what is GC -- or I’m sorry, not GC, Respondent’s

24   exhibit 54, is that correct?
25  A   Yes, ma'am.
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 1  Q   And you’ve been working at Novelis since 2006, is that

 2   correct?
 3  A   Yes, ma'am.
 4  Q   In that time have 400 new jobs been added to the plant?

 5  A   I would have no way of knowing that, ma’am.
 6  Q   Okay.  And then turning to GC -- I’m sorry, Respondent’s

 7   exhibit 56, you testified that you received that letter as

 8   well, is that correct?
 9  A   Yes, ma'am.
10  Q   And since you’ve been there, again the same question, are

11   you aware of whether 400 new jobs have been added?

12       MR. LARKIN: Objection, asked and answered.

13       JUDGE ROSAS: Overruled.
14       THE WITNESS: What was that again, ma’am?

15       MS. LESLIE: Are you aware of whether 400 new jobs have

16   been added?
17       THE WITNESS: I wouldn’t know, ma’am.
18       BY MS. LESLIE: 
19  Q   You also testified about a union authorization card you

20   signed.  Isn’t it a fact that you asked Everett Abare for a

21   card to sign?
22  A   No, ma’am.  They came around and asked us.
23  Q   I’m now showing you what has been marked as G -- or is in

24   evidence as GC exhibit 79.
25       MS. LESLIE: Your Honor, if I may approach the witness?
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 1   Is that the card that you signed?
 2       THE WITNESS: Yes, ma'am.
 3       BY MS. LESLIE: 
 4  Q   Okay.  And that’s your signature on the card, correct?

 5  A   Yes, ma'am.
 6  Q   And you filled out that card, correct?
 7  A   Yes, ma'am.
 8  Q   Now, who else was present when you signed that card?

 9  A   I don’t know that anybody else was present besides myself

10   and possibly Everett was there.
11  Q   Possibly Everett was there?
12  A   I don’t remember when I filled it out, ma’am.  I filled it

13   out in the break room and then I turned around and handed it

14   back to him.
15  Q   Okay.  You had just testified a minute ago that they came

16   around.  They being more than one person.  So do you know if it

17   was just Everett or were there more?
18  A   It was just Everett.
19  Q   But you don’t know if he was there when you signed it?

20  A   We were in and out at the time.  So yes, he was there.

21       MS. LESLIE: I don’t have any other questions.

22       MR. MANZOLILLO: Just one follow up to that.

23       CROSS EXAMINATION
24       BY MR. MANZOLILLO: 
25  Q   When you signed the card was wasn't Michelle Dionson (ph)
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 1   present?
 2  A   No, sir, not that I recall.
 3  Q   Not that you recall?
 4  A   No, sir.
 5       JUDGE ROSAS: Anything else?
 6       MR. MANZOLILLO: That’s it.
 7       JUDGE ROSAS: Any redirect?
 8       MR. LARKIN: No, Your Honor.
 9       MR. ERON: No, Your Honor.
10       JUDGE ROSAS: Okay.  Thank you, sir.  You’re excused.  If

11   you could just wait outside for a moment?  In the mean time I’d

12   like to advise you that when you leave here today please do not

13   discuss your testimony with anyone until you’re advised by the

14   company’s counsel that the record in the case is closed.  Thank

15   you very much.  Okay.
16       MR. LARKIN: Your Honor, had he been permitted to testify,

17   Mr. Merz would have said the following.  First, with respect to

18   evidence that has been rejected at this point as cumulative,

19   but which we, for all the previous reasons, believe is relevant

20   and admissible, Mr. Merz attended an NLRB -- or a meeting

21   several weeks ago in which an agent from the NLRB accompanied

22   Chris Smith, the plant manager -- excuse me, during which Mr.

23   Smith read a copy of the Federal District Court’s 10(j) order.

24   Mr. Merz has since seen copies of the order posted on a

25   bulletin board in the plant.
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 1   Mr. Merz is aware that Everett Abare previously was a crew

 2   leader, a member of the company’s fire department and EMS

 3   squads and lost those duties after his Facebook post.  Mr. Merz

 4   is aware of the fact that Mr. Abare has been restored to all of

 5   those positions.
 6   The remainder of the proffer goes to areas that Your Honor

 7   has excluded -- excuse me, excluded since the beginning of the

 8   trail on the grounds they’re not relevant to the legal issues

 9   in the campaign -- in the case.  And for all the previously

10   stated reasons we believe they are.  Prior to accepting a job

11   to work at Novelis Oswego, Mr. Merz was employed in a P&C Foods

12   warehouse called Penn Traffic in Syracuse.  He was there three

13   years.
14   He was a temporary employee.  So he was not a member of a

15   union, but a union represented the Penn Traffic employees who

16   worked at the plant.  Mr. Merz’s observation was that the union

17   protected people, who in his opinion shouldn’t be protected;

18   employees who didn’t work, and didn’t do a good job and that

19   the company couldn’t get rid of.  The Penn Traffic eventually

20   filed for bankruptcy.
21   During the campaign at Novelis Oswego, Mr. Merz shared

22   these observations with at least a dozen of his coworkers.  He

23   told them that he was not necessarily against the Union, but

24   that he would be cautious and that every choice has its pros

25   and cons.  The decision about whether to bring a labor union
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 1   on my own time to employees, but only in break rooms and he

 2   made sure it was on my own time.
 3  Q   Did he say anything about use of company equipment or

 4   resources?
 5  A   Yes, I could not use any company resources or equipment.

 6   I made my own copies and brought them in.
 7  Q   Mr. Esweting, are you familiar with the term pulpit?

 8  A   Yes.
 9  Q   And based upon your experience as an employee at the

10   Novelis plant, what is a pulpit?
11  A   A pulpit is the main workstation on different mills.

12  Q   Have you ever heard the place pulpit described by using

13   any other name or term?
14  A   No.
15  Q   During the course of the union campaign, did the company

16   communicate any information to you about union negotiations?

17  A   Yes.
18  Q   What do you recall was communicated to you by the company

19   on that subject?
20       MS. ROBERTS: Objection, lack of foundation as to who.

21       JUDGE ROSAS: Overruled.  You can answer.

22       THE WITNESS: Everything is open to negotiations if the

23   Union comes in.
24       BY MR. POWELL: 
25  Q   Did you attend a meeting prior to the election, in which
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 1   the company’s CEO Phil Martens and the plant manager Chris

 2   Smith spoke?
 3  A   Yes.
 4  Q   Prior to attending that meeting, do you recall receiving a

 5   letter from Phil Martens?
 6  A   Yes.
 7  Q   In the materials that are before you in the stack on the

 8   left, if you would please take a look at Respondent’s exhibit

 9   47?  Have you had an opportunity to read that document?

10  A   Yes.
11  Q   Did you receive that letter from Mr. Martens?
12  A   Yes.
13  Q   At the time when you received it, do you -- did you read

14   it?
15  A   Yes.
16  Q   After the union election, do you recall receiving a letter

17   from Mr. Martens?
18  A   Yes.
19  Q   If you would please look at Respondent’s exhibit 56 in

20   that same stack?  Do you have exhibit 56 before you?

21  A   Yes.
22  Q   Have you seen exhibit 56 before?
23  A   Yes.
24  Q   And when do you recall receiving exhibit 56?
25  A   It’s date June 25th.
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 1  Q   Is that date consistent with your recollection of when you

 2   received it?
 3  A   I believe so.
 4  Q   And do you recall how you received Respondent’s exhibit

 5   56?
 6  A   In the mail.
 7  Q   Now, let me direct your attention to Respondent’s exhibit

 8   54.  Should be the one that immediately precedes 56 in that

 9   stack.  Have you seen Respondent’s exhibit 54?
10  A   Yes.
11  Q   When did you receive or see Respondent’s exhibit 54?

12  A   Around the same time.
13  Q   Do you recall how you received Respondent’s exhibit 54?

14  A   As an email.
15  Q   Let me direct your attention to Respondent’s exhibit 70 in

16   the stack of exhibits that are in front of you.  Let me know

17   when you’ve pulled out exhibit 70.  Have you seen that exhibit

18   before?
19  A   Yes.
20  Q   Do you recall when?
21  A   I don’t recall when.
22  Q   Do you recall if you saw Respondent’s exhibit 70 during

23   the time of the union campaign?
24  A   Yes.
25  Q   Do you recall the circumstances when you saw Respondent’s
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 1   exhibit 70?
 2  A   I don’t recall.
 3  Q   Let me direct your attention to Respondent’s exhibit 77 in

 4   the stack of exhibits before you.  Do you have that document in

 5   front of you?
 6  A   Yes.
 7  Q   Have you seen Respondent’s exhibit 77 or the information

 8   contained in Respondent’s exhibit 77 before?
 9  A   Yes.
10  Q   Was this information presented to you, during the time

11   period of the union election campaign?
12  A   Yes.
13  Q   By who?
14  A   Ernie.
15  Q   Ernie Tresidder?
16  A   Tresidder, yes.
17  Q   Who else was present, if you can recall, at the time Mr.

18   Tresidder presented the top 10, Respondent’s exhibit 77 to you?

19  A   Our whole team was there; mechanics and I believe Cliff

20   Pelton was also there.
21  Q   During the course of the union campaign, did any company

22   manager ever make any statements to the effect that the plant

23   would close if the Union was voted in?
24       MS. ROBERTS: Objection to the lack of foundation, vague

25   and the form of the question.
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 1       JUDGE ROSAS: Overruled.  You can answer.

 2       MR. POWELL: You can answer the question.

 3       THE WITNESS: What was it again?
 4       MR. POWELL: At any point in time during the union

 5   campaign, did any company manager ever make any statement to

 6   the effect that the plant would close if the Union was voted

 7   in?
 8       THE WITNESS: No.
 9       BY MR. POWELL: 
10  Q   Did any company manager ever make any statement to the

11   effect that the employees would lose wages or benefits if the

12   Union was voted in?
13       MS. ROBERTS: Same objection, also leading.

14       JUDGE ROSAS: Overruled.
15       THE WITNESS: No.
16       BY MR. POWELL: 
17  Q   During the course of the campaign, did any company manager

18   make any statements to the effect that the company would lose

19   business and there would be layoffs if the Union was voted in?

20       MS. ROBERTS: Same objection.
21       JUDGE ROSAS: Overruled.
22       THE WITNESS: No.
23       BY MR. POWELL: 
24  Q   During the course of the union campaign, did you see any

25   union literature in the plant?
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 1  A   Yes.
 2  Q   Where did you see union literature?
 3  A   Different break rooms.
 4  Q   Bulletin boards?
 5       MR. MANZOLILLO: Objection, leading.
 6       JUDGE ROSAS: Sustained.
 7       BY MR. POWELL: 
 8  Q   Did you see union literature anywhere other than different

 9   break rooms?
10  A   Yes.
11  Q   Where else?
12  A   Bulletin boards.
13  Q   And I know you -- did you see union materials anywhere

14   else?
15  A   There was stickers on different things.
16  Q   Where did you see stickers?
17  A   They put them in bathrooms.  I had one put on my toolbox

18   by somebody.  They would wear them.
19  Q   At any point in time during the union campaign, did you

20   ever observe any manager taking down any union literature or

21   removing any union literature from any break area or cafeteria?

22  A   No.
23  Q   Did you ever seen any manager remove any union stickers or

24   -- that you testified to?
25  A   No.
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 1  Q   During the course of the union campaign, did you attend

 2   any union meetings?
 3  A   Yes.
 4  Q   What union meetings did you attend?
 5  A   The one at the Elk’s club and the one at the Pipefitters

 6   Union, I believe, down the road in Oswego.
 7  Q   And are you familiar with a Mr. Ridgeway?
 8  A   Yes.
 9  Q   Are you familiar with Mr. Ridgeway from your employment at

10   Huhtamaki?
11       MR. MANZOLILLO: Objection to relevance.

12       MR. POWELL: Just foundational.  I’m not going to go any

13   further.
14       JUDGE ROSAS: Sustained.
15       BY MR. POWELL: 
16  Q   Was Mr. Ridgeway present at the union meetings that you

17   attended?
18  A   Yes.
19       MR. POWELL: Subject to a proffer, I don’t have any other

20   questions at this time.
21       MR. ERON: No questions.
22       JUDGE ROSAS: Okay.  Cross examination.
23       MS. LESLIE: Can we have a minute, Your Honor?

24       JUDGE ROSAS: Sure.  Off the record.
25       (Whereupon, a brief recess was taken)
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 1       JUDGE ROSAS: On the record.
 2   Cross examination.
 3       MS. LESLIE: We don’t have any questions, Your Honor.

 4       MR. MANZOLILLO: We -- the Charging Party doesn’t have any

 5   questions --
 6       JUDGE ROSAS: Okay.  Do you have a proffer?

 7       MR. POWELL: I do.
 8       JUDGE ROSAS: Thank you, sir.  I believe we’re concluded

 9   with your testimony.  If you could just wait outside while we

10   discuss that.  In the mean time what I would ask you do, once

11   you leave here today, is not discuss your testimony with anyone

12   until you’re advised by counsel or the company that the record

13   in the case is closed.  Thank you very much.
14       THE WITNESS: Thank you, Your Honor.
15       JUDGE ROSAS: Okay.
16       MR. POWELL: Based upon Your Honor’s previous rulings we

17   believe the following testimony would not have been allowed and

18   that it would be relevant for purposes, as previously
19   described, as to the context, the reasons for the loss of any

20   alleged majority support of the Union and as to the potential

21   remedy in the case.  Mr. Esweting is permitted to testify,

22   would have testified that he left his employment at Huhtamaki,

23   because he was concerned that Huhtamaki was not going to

24   survive.  He did not believe that the Union had done much to

25   help the employer at the Huhtamaki plant.
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 1   At Novelis he made more per hour and got better benefits

 2   than he did at Huhtamaki.  And at Novelis he found that the

 3   harder you work the money you make.  And that that was

 4   different than his experience at Huhtamaki.  Plus, not having a

 5   union in the plant made his job easier, because of the

 6   increased flexibility that he had as a maintenance mechanic.

 7   When he heard that there was a campaign to unionize the

 8   Novelis plant he told his coworkers that it didn’t make any

 9   sense to him, based upon his experiences at Huhtamaki.  That

10   based on a comparison of what the employees at Novelis had,

11   they had a much better deal than what the Union had been able

12   to negotiation at Huhtamaki and that they were way ahead of

13   where he was, when he left the Huhtamaki plant.
14   Mr. Esweting would have testified that he communicated his

15   union experiences at Huhtamaki to a large number of employees,

16   approximately 50 to 70 Novelis employees that he distributed

17   the list of items that the Steelworkers took away from him

18   while he was at Huhtamaki.  And that he placed that list on

19   tables in break rooms around the plant.  That he, as testified,

20   composed and distributed that list on his own time and during

21   breaks.
22   He attended a union meeting at the Elk’s Lodge.  He saw

23   that there was alcohol being served at that meeting and found

24   the meeting to be unprofessional and divisive, by the yelling

25   and shouting that occurred between employees in support of and
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 1   against the Union.  He also observed Mr. Ridgeway speaking on

 2   behalf of the Union.
 3   He had not had positive experiences with Mr. Ridgeway,

 4   during the time period that he was employed at Huhtamaki.  And

 5   that Mr. Ridgeway’s answers to questions were evasive and ended

 6   up with him admitting that he couldn’t guarantee anything to

 7   the employees at Novelis.  He also observed Mr. Ridgeway

 8   attempting to shut down the employees who were not supportive

 9   of the Union and who had attended that meeting.
10   He thinks that Mr. Ridgeway is unprofessional.  He
11   communicated this opinion to many other Novelis employees.  And

12   he also had done research on the internet pertaining to Mr.

13   Ridgeway and found the information about Mr. Ridgeway’s censure

14   as a traffic court judge and communicated that to his

15   coworkers.
16   He believes that the company’s campaign was professional

17   and that neither he nor any of coworkers were threatened at any

18   point in time, during the company’s union campaign.  And that

19   the election that was held was a fair election and if there was

20   any violations in this proceeding that were found, that there

21   is no reason why a fair election could not be conducted in the

22   future.
23       MR. MANZOLILLO: Charging Party would object, Your Honor.

24       MS. ROBERTS: We would also object, Your Honor.

25       JUDGE ROSAS: Objection sustained.  Next witness.
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 1       MR. POWELL: Your Honor, may we just take a moment to see

 2   -- and it is five after 5:00.  I don’t know what time we’re

 3   supposed to get out of here.
 4       JUDGE ROSAS: Is the well dry?
 5       MR. POWELL: I’ve just got to check and see what we’ve got

 6   out there.
 7       JUDGE ROSAS: Okay.
 8       MR. POWELL: The security guard, when we came in today,

 9   said can you guys finish up earlier today than you did

10   yesterday?
11       JUDGE ROSAS: Okay.  Off the record.
12       (Whereupon, a brief recess was taken)
13       JUDGE ROSAS: On the record.
14   At this time it is 5:20.  We’ll resume tomorrow at 9:00

15   a.m.  Okay.  Off the record.
16   (Whereupon, at 5:23 p.m. the hearing in the above-entitled

17   matter was adjourned, to reconvene on Thursday, October 2, 2014

18   at 9:00 a.m.)
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 1  A   Yes.
 2  Q   Do you recall who?
 3  A   Jim Ridgeway was one that I know.
 4  Q   Did Mr. Ridgeway speak at the meeting?
 5  A   Yes.
 6  Q   During the course of the union campaign, did the company

 7   provide you with any information about union negotiations?

 8  A   Yes.
 9  Q   What information did the company provide you on that

10   subject?
11  A   Just updates.
12  Q   Did they provide any other information to you about union

13   negotiations?
14       MS. ROBERTS: Objection, asked and answered.

15       JUDGE ROSAS: Overruled.  You can answer.

16       THE WITNESS: Yes.
17       BY MR. POWELL: 
18  Q   What did they tell you?
19  A   It's a bargaining agreement.
20  Q   Did they give you any information about how a bargaining

21   agreement would be reached if the union was voted in?

22  A   Yes.
23  Q   What did they -- what did the company communicate to you

24   on that subject?
25  A   That everything is negotiable.  Everything is on the
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 1   table.
 2  Q   Do you recall any other information that the company

 3   provided to you regarding collective bargaining?
 4       MS. ROBERTS: Objection, asked and answered, leading.

 5       JUDGE ROSAS: Overruled.
 6       THE WITNESS: Could you repeat it?
 7       BY MR. POWELL: 
 8  Q   Do you recall any other information that the company

 9   provided to you during the course of the union campaign about

10   collective bargaining, other than what you have already

11   testified to?
12  A   No.
13  Q   During the course of the union campaign, did you see any

14   employee -- did you see any union literature in the plant?

15  A   Yes.
16  Q   Where did you see union literature in the plant?
17  A   The break rooms and cafeterias.
18  Q   During that time period in January and February 2014, did

19   you see -- how long did you see union literature in break areas

20   and cafeterias?
21  A   Quite regularly.
22  Q   Did you ever see anyone in management removing any union

23   literature from employee break areas or cafeterias?
24  A   No.
25  Q   During the course of the union campaign, did you see any
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 1   employees wearing union buttons, or stickers, or insignia on

 2   them in the plant?
 3       MS. ROBERTS: Objection, compound.
 4       JUDGE ROSAS: Repeat the question.
 5       BY MR. POWELL: 
 6  Q   Did you see any employees wearing union buttons, or union

 7   insignia -- let me just rephrase the question.  During the

 8   course of the union campaign, did you see employees in the

 9   plant wearing union buttons or stickers?
10  A   Yes.
11  Q   How frequently?
12  A   Pretty frequently.
13       MS. ROBERTS: Objection to the question.  Again, compound.

14       JUDGE ROSAS: Overruled.
15       MS. ROBERTS: Buttons and stickers are two distinct

16   different things.  That's my objection.
17       JUDGE ROSAS: Overruled.  You said pretty frequently, is

18   that correct?
19       THE WITNESS: Yes.
20       BY MR. POWELL: 
21  Q   At any point in time during the union campaign, did you

22   observe any managers or supervisors requesting that employees

23   take off any union buttons or stickers?
24       MS. ROBERTS: Objection to the form of the question,

25   again, and lack of foundation as to which, button or sticker.
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 1   This witness is testifying.
 2       JUDGE ROSAS: Overruled.  You can answer.

 3       THE WITNESS: No.
 4       BY MR. POWELL: 
 5  Q   During the time of the union campaign, did any company

 6   manager ever make any statements to the effect that the company

 7   would close the Oswego plant if the union as voted in?

 8       MS. ROBERTS: Objection, leading and lack of foundation.

 9       JUDGE ROSAS: Overruled.  You an answer.

10       THE WITNESS: No.
11       BY MR. POWELL: 
12  Q   During the course of the union campaign, did anyone in

13   company management make any statements to the effect that the

14   employees' wages or benefits would go down as a result of the

15   union if it was voted in?
16       MS. ROBERTS: Same objection.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: They said it was up for negotiation, that's

19   all.
20       BY MR. POWELL: 
21  Q   Did anyone in company management tell you that -- make any

22   statements to the effect that employees would be laid off or

23   that there would be a loss of business if the union was voted

24   in?
25       MS. ROBERTS: Objection to the form of the question,
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 1   compound.
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: No.
 4       MR. POWELL: Subject to a proffer, I don’t have any other

 5   questions for this witness.
 6       INTERVENOR ATTORNEY: No questions.

 7       JUDGE ROSAS: Cross?
 8       MS. ROBERTS: Can we have a minute?
 9   (Whereupon, a brief recess was taken.)
10       JUDGE ROSAS: Back on the record.
11   Cross-examination?
12       CROSS-EXAMINATION
13       BY MS. ROBERTS: 
14  Q   Hello, Mr. Williams.  My name is Nichole Roberts.  I'm an

15   attorney with the Labor Board and I'll just be asking you

16   several questions regarding your testimony here today.  I'm

17   going to ask you to speak up.  And if you can't hear me, tell

18   me to speak up as well.
19   You testified about observing buttons and stickers.  Can

20   you tell me whether or not you saw separate items?  Did you see

21   a button?
22  A   Yes.
23  Q   Did you see a sticker, as well?
24  A   Yes.
25  Q   And did you see -- where did you see them?  Where did you
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 1   see the button?
 2  A   On people's shirts.
 3  Q   Whose shirts?
 4  A   I don't have specific names.
 5       JUDGE ROSAS: Sir, if you could speak up?  Thank you.

 6       THE WITNESS: I don't have specific names.
 7       BY MS. ROBERTS: 
 8  Q   Don't know the names.  Do you know where?
 9  A   In the cold mill department.
10  Q   What did the buttons say?
11  A   I just know it said USW.
12  Q   Do you recall when you saw it?
13  A   It was pre-election.
14  Q   Did you see stickers as well?
15  A   Yes.
16  Q   When did you see them?
17  A   At the same time.
18  Q   Who did you see wearing stickers?
19  A   I've seen stickers displayed in different areas.
20  Q   Who did you see wearing the stickers?
21  A   Persons wearing stickers?  I'm not sure of names.

22  Q   Have you ever seen stickers with the number of days safe?

23  A   Yes.
24  Q   And when did you see those stickers?
25  A   I've seen them throughout my two-year career.
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 1  Q   And those stickers were encouraged by management for

 2   employees to wear?
 3  A   Yes.
 4  Q   Because those are a badge of success for the company, is

 5   that right?
 6  A   Yes.
 7       MS. ROBERTS: I have no further questions, Your Honor.

 8       MR. MANZOLILLO: I do have some questions.

 9       CROSS-EXAMINATION
10       BY MR. MANZOLILLO: 
11  Q   Mr. Williams, my name is Mr. Manzolillo, just a couple of

12   questions for you.  You testified on direct that the employer

13   communicated with you about the collective bargaining process

14   and how it would work if the employees have union
15   representation, is that correct?
16  A   Yes.
17  Q   What was your testimony?
18  A   Everything is up for negotiation.
19  Q   After the union campaign began, did the employer ever

20   communicate with employees about what would happen to wages,

21   working conditions, and benefits if there was no union

22   representation?
23  A   Yes.
24  Q   What did the employer say in that regard?
25  A   The same, up for negotiation.
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 1  Q   Up for negotiation if there wasn't any union
 2   representation?
 3  A   If there is no union representation?
 4  Q   Yes.
 5  A   Nothing.
 6  Q   They didn't speak about that at all?
 7  A   No.
 8  Q   They didn't communicate with you at all about that?

 9  A   About?
10  Q   About what would happen to wages, benefits, or working

11   conditions if the union was -- if there was no union
12   representation.
13  A   No.
14  Q   Isn't it true that the employer announced that all
15   unscheduled hours for overtime would become effective July 1,

16   2014?
17  A   Could you repeat that?
18  Q   Isn't it true that the employer announced to all employees

19   that overtime for all unscheduled hours would become effective

20   July 1, 2014?
21       MR. POWELL: Objection, beyond the scope of direct and

22   outside of the relevant time period.
23       JUDGE ROSAS: Establish a time period.
24       MR. MANZOLILLO: I don't think the time period -- I don't

25   see how it could be outside the relevant time period, Your
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 1   Honor, because --
 2       JUDGE ROSAS: Take a step back.  Establish a time period

 3   with respect to the collective bargaining communications.

 4       BY MR. MANZOLILLO: 
 5  Q   At any point since the union campaign were you
 6   communicated that unscheduled hours would become effective,

 7   overtime for all unscheduled hours would become effective,

 8   July 1, 2014?
 9       MR. POWELL: Objection, again.  I think it's beyond the

10   scope of direct and it also is outside the relevant time

11   period.
12       JUDGE ROSAS: Sustained.  Sir, when the company told you

13   that everything would be negotiable, at the time that they were

14   making those statements, do you recall what that time frame

15   was?
16       THE WITNESS: It was January, February.
17       JUDGE ROSAS: Okay.  Go ahead.  During the January,

18   February time period.
19       MR. MANZOLILLO: Your Honor, we don't think it's proper to

20   limit it to that time period.  The time case they made, they

21   presented documents to this -- ask this witness about documents

22   before and after the union campaign.
23       JUDGE ROSAS: This witness is tendered during the time

24   period, has been established on questioning by counsel, you,

25   and me thus far.  Go ahead.  That's what he's tendered for.  Go
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 1   ahead.
 2       MR. MANZOLILLO: No further questions for this witness.

 3       JUDGE ROSAS: Any redirect?
 4       MR. POWELL: No redirect, Your Honor.
 5       JUDGE ROSAS: Intervenor, any follow-up?
 6       MS. LANGAN: No, Your Honor.
 7       JUDGE ROSAS: Sir, you're excused.  If you could just wait

 8   outside for a moment until you get further instruction.  In the

 9   meantime, what I'd like to instruct is that when you leave

10   here, today, please do not discuss your testimony with anyone

11   until you are advised by counsel or the company that the record

12   in the case is closed.  Thank you very much.
13   (Witness excused.)
14       MR. POWELL: Your Honor, if permitted to testify, Mr.

15   Williams would have also testified that he had received

16   Respondent's Exhibits 47, 49, 54, 56, 252, and 274, and that he

17   read and received those documents at the time they were

18   received.
19   He also would have testified that based upon his
20   experience as an employee at Huhtamaki, he did not think that

21   the Steelworkers Union was effective in representation and that

22   he was not in favor of having them at Novelis as a result of

23   that experience.  He did attend, as he testified, to some union

24   meetings.  At those union meetings, he asked questions of Mr.

25   Ridgeway about bargaining and what the union could do for them.
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 1   He did not believe that Mr. Ridgeway provided effective answers

 2   to those questions.  He asked Mr. Ridgeway if the union would

 3   take over the Novelis pension plan, if the plant went union.

 4   Mr. Ridgeway responded that the union was not in the business

 5   of taking over pensions.  But he knew from his experience at

 6   Huhtamaki that the union pension plan was in effect there, so

 7   he did not believe that that was an honest response of Mr.

 8   Ridgeway at the meeting.
 9   He also asked Mr. Ridgeway how long it would take to get a

10   contract at that meeting and Mr. Ridgeway said three to six

11   months.  But in his experience at Huhtamaki it had taken over a

12   year to get a union contract and that he has seen many

13   bargaining sessions over his 17 years of employment at

14   Huhtamaki.
15   He spoke to his co-workers about his experience in
16   Huhtamaki and communicated with them.  He also believes that

17   the union was misleading to many employees, because there were

18   employees who had never had a union and they were thinking that

19   when you bargain, you start with what you know have and you go

20   up from there.  But he knew from his experience at Huhtamaki

21   that that's not how it works, and that he communicated that to

22   his co-workers as well.
23   He believes that the union election was fair and that the

24   company should not be required to bargain or recognize the

25   union given the results of the election.
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 1       MS. ROBERTS: We object.
 2       MR. MANZOLILLO: We would object.
 3       JUDGE ROSAS: Objection sustained.  Next witness?

 4   (Pause.)
 5       JUDGE ROSAS: Your next witness?
 6       MR. DUMBACHER: Respondent calls Tom Wells.

 7       JUDGE ROSAS: Sir, please raise your right hand.

 8   (Whereupon,
 9       THOMAS WELLS,
10   was called as a witness by and on behalf of the Respondent and,

11   after having been duly sworn, was examined and testified as

12   follows:)
13       JUDGE ROSAS: Please state and spell your name, and

14   provide your address.
15       THE WITNESS: Thomas Wells, T-H-O-M-A-S, W-E-L-L-S,

16   806 County Route 25, Oswego, New York.
17       JUDGE ROSAS: Thank you.
18       DIRECT EXAMINATION
19       BY MR. DUMBACHER: 
20  Q   Mr. Wells, thank you for coming this morning.  Are you

21   here pursuant to a subpoena?
22  A   Yes.
23  Q   Where are you employed?
24  A   Novelis.
25  Q   How long have you been employed at Novelis?
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 1   the solicitation of union cards.
 2       JUDGE ROSAS: What can he testify about election day that

 3   is relevant?
 4       MR. POWELL: I don't believe he specifically testified

 5   about the election, but the evidence that we're --
 6       MR. DUMBACHER: Mr. Watts and Mr. Spencer, this witness

 7   will testify made a statement to him that he shouldn't bother

 8   voting.
 9       MR. POWELL: Because the union already had it wrapped up

10   or that we've got the votes.
11       MR. DUMBACHER: Yeah, we've got the votes, you don’t need

12   to vote, something along those lines.
13       MS. ROBERTS: And based on that proffer, it makes it even

14   clearer the fact that it should not be allowed and is not

15   relevant.  This is employee to employee banter the day of the

16   election.  Again, even the testimony regarding the statement of

17   Mr. Watts unrelated to any solicitation of a card regarding

18   profanity that occurred, which I requested to strike, I would

19   renew that motion that such testimony be stricken, particularly

20   it's now related to what he testified to regarding a card or

21   what he was told about the card.
22       MR. MANZOLILLO: Well, hearsay outside of the card

23   contents, as well, Your Honor.
24       JUDGE ROSAS: Hold on. I didn't hear Mr. Manzolillo.

25       MR. MANZOLILLO: And your ruling has allowed these
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 1   employees to be treated as limited agents for purposes of

 2   hearsay rules on the card solicitation, for no other purpose.

 3       JUDGE ROSAS: That's correct.
 4       MR. POWELL: We're not offering it --
 5       JUDGE ROSAS: I haven't addressed any other purposes.  On

 6   the other hand, the relevance of comments made on election day

 7   regarding ones efforts to stymie ones right to exercise his

 8   choice at the ballot box is irrelevant, it would appear.

 9   Anything else I ought to consider?
10       MR. POWELL: Your Honor, we think it goes to again the

11   idea that Mr. Watts testified that he followed a certain

12   process and complied with certain procedures in terms of the

13   way that he solicited cards.  And we think that his comments

14   about don't even bother to vote essentially reflect on his

15   practices and his approach to the issue of unionization, and

16   tends to undermine his testimony about his pristine practices

17   with respect to card solicitation.
18       JUDGE ROSAS: I tend to disagree.  All it tells me is that

19   people are in both camps and they're very hardnosed, very

20   bitter, and strong-opinioned about their particular positions

21   on both sides.  So I'm going to sustain the objection.
22       MS. ROBERTS: Your Honor, again, I would like you to, if

23   you could, address my motion to request that the testimony be

24   stricken regarding statements that this witness testified about

25   after he was solicited for a card and what after the car
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 1   solicitation conversation occurred.  There was testimony that

 2   this gentleman went into regarding Mr. Watts saying -- Watts

 3   used some profanity towards him.  I request that that be

 4   stricken.  And you said who knows.  And they haven't

 5   established any relevance to anything --
 6       JUDGE ROSAS: Who knows.  I'll know when I review the

 7   record and I review Mr. Wells' testimony.  I'm not going to do

 8   that now.  It's of no prejudicial value, if it is ultimately

 9   irrelevant.  So I'm not going to make that decision, at this

10   time.  Counsel is reminding that Mr. Wells testified.  I'm not

11   going to look -- Mr. Watts, Mr. Watts testified.  I don't think

12   I need to go back there and review his testimony to see if that

13   particular statement might somehow be factored into my ultimate

14   assessment.  If you're concerned about that, maybe recall Mr.

15   Watts.  When I review the record, I'll figure that out.  But

16   it's certainly not going to be prejudicial.  It's not the first

17   time I've heard that word.
18   (Whereupon, the witness enters the hearing room.)
19       JUDGE ROSAS: The case law adequately states that special

20   finders of fact are immune to that kind of impression,

21   especially me.  Next question.
22       BY MR. DUMBACHER: 
23  Q   Mr. Wells, moving on, during the union campaign in January

24   and February of 2014, did anyone in management ever make any

25   statement to the effect that the plant would be closed if the
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 1   union was brought in?
 2       MS. ROBERTS: Objection to foundation and no context.

 3       JUDGE ROSAS: Overruled.
 4       BY MR. DUMBACHER: 
 5  Q   You can answer the question, if you remember it.

 6  A   Oh, no.
 7  Q   During the union campaign, January, February 2014, did

 8   anyone in management make any statement to the effect if there

 9   would be layoffs if the union was elected?
10       MS. ROBERTS: Same objection.
11       THE WITNESS: No.
12       JUDGE ROSAS: Overruled.
13       BY MR. DUMBACHER: 
14  Q   The answer?
15  A   No.
16       MR. DUMBACHER: Your Honor, we're through with this

17   witness subject to a proffer following cross-examination.

18       JUDGE ROSAS: Okay, cross?
19       MS. ROBERTS: No questions for this witness, Your Honor.

20       MR. MANZOLILLO: No questions, Your Honor.

21       JUDGE ROSAS: Thank you, sir.  You are excused.  If you

22   can just wait outside for a moment to get further instruction.

23   Also, I'd like to ask when you leave here today, please do not

24   discuss your testimony with anyone until you hear from counsel

25   or the company that the record in the case is closed.  Thank
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 1   you very much.
 2   (Witness excused.)
 3       MR. DUMBACHER: If Mr. Wells was permitted to testify, he

 4   would testify that during the union campaign, he and a group of

 5   employees received numerous offensive comments from those who

 6   supported the union or when Mr. Wells and others discussed

 7   their views of why the Novelis Oswego employees were better off

 8   without a union.
 9   Mr. Watts (sic) attended two meetings, one was at the Elks

10   Lodge -- union meetings, one was at the Elks Lodge and one was

11   at the Pipefitters hall.  Mr. Wells' interpretation of Mr.

12   Ridgeway, who spoke at those meetings, was that he was better

13   at promising things than actually producing them.  Mr. Wells

14   also remembers Mr. Ridgeway asserting that he was on his fourth

15   ex-wife, which Mr. Wells interpreted as an effort by Mr.

16   Ridgeway to show his commitment to the union.  That turned Mr.

17   Wells off.
18   Mr. Wells spent substantial time educating himself on the

19   union, on his own time, using internet searches.  Discussed and

20   relayed his views of unionization during the campaign to his

21   co-workers.
22   That testimony would be given and offered if Mr. Wells

23   continued to be permitted to testify.
24       MS. ROBERTS: Objection.
25       MR. MANZOLILLO: Objection.
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 1       JUDGE ROSAS: Objection sustained.  Next witness.

 2   (Pause.)
 3       JUDGE ROSAS: Sir, please raise your right hand.

 4   (Whereupon,
 5       DANIEL DELANEY,
 6   was called as a witness by and on behalf of the Respondent and,

 7   after having been duly sworn, was examined and testified as

 8   follows:)
 9       JUDGE ROSAS: Please state and spell your name, and state

10   your address.
11       THE WITNESS: Daniel J. Delaney, D-A-N-I-E-L, J, D-E-L-A-

12   N-E-Y.  Address is 162 Slindes, S-L-I-N-D-E-S, Woods,

13   W-O-O-D-S, Drive, North Syracuse, New York, 13212.

14       MR. POWELL: You can have a seat now, Mr. Delaney.

15       DIRECT EXAMINATION
16       BY MR. POWELL: 
17  Q   Mr. Delaney, are you here pursuant to a subpoena?

18  A   Pardon?
19  Q   Are you here pursuant to a subpoena?
20  A   Yes.
21  Q   When you speak, please speak into the microphone a little

22   bit so the judge and the other parties can hear you, okay?

23  A   Yes.
24  Q   By whom are you employed?
25  A   For a contract security force, Securitas, and I am
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 1   currently under contract at Novelis, Oswego, New York.

 2  Q   How long have you worked for Securitas at the Novelis

 3   Oswego plant location?
 4  A   Since October of 2011.
 5  Q   Securitas is to protect the safety and security of Novelis

 6   employees and the pulpit.
 7  Q   Prior to working -- how long have you been an employee of

 8   Securitas?
 9  A   Approximately, going on three years.
10  Q   Prior to working at Securitas, where did you work?

11  A   Nuclear Power Constellation Energy, Oswego, New York.

12  Q   How long did you work there?
13  A   Approximately 23 years.
14  Q   What was your position during the time period that you

15   were employed at Nuclear Security at Constellation Energy?

16       MS. ROBERTS: Objection to relevance.
17       JUDGE ROSAS: I'll give me very more limited leeway.  You

18   can answer.
19       THE WITNESS: I was a security officer and security

20   supervisor.
21       BY MR. POWELL: 
22  Q   Just in terms of your background and experience, what were

23   your job duties at Nuclear Security?
24       MS. ROBERTS: Same objection, Your Honor.

25       JUDGE ROSAS: Is this relevant?
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 1       MR. POWELL: I'm just laying a foundation for his

 2   experience and background.  I only have -- that's really the

 3   last question.
 4       JUDGE ROSAS: Overruled.  You can answer.

 5       THE WITNESS: The safety and security of the public, and

 6   we are regulated by the government.
 7       BY MR. POWELL: 
 8  Q   With respect to your duties and for Securitas at Novelis

 9   Oswego location, briefly describe your job duties at the

10   Novelis Oswego location.
11  A   I had overall overview of the security force and the

12   projects, and the security access systems at Novelis.
13  Q   Who reports to you in your capacity as security supervisor

14   at Novelis?  And what is your job title at Novelis?
15  A   I am site security supervisor and account manager for

16   Securitas.
17  Q   In that role as site security manager, who reports to you

18   in that capacity?
19  A   The general supervisor and shift supervisors, and then

20   regular security officers.
21  Q   Are they all employed by Securitas as well?
22  A   Yes, that's correct.
23  Q   Who is your point of contact at the Oswego plant, your

24   Novelis point of contact at the Oswego plant?
25  A   Jason Hudson.
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 1   the plant on December 28, 2013?
 2       MR. MANZOLILLO: Objection.
 3       MS. ROBERTS: Objection to the leading and the form of the

 4   question, and bolstering what the document -- the document

 5   speaks for itself.
 6       MR. MANZOLILLO: Also, misrepresenting the testimony of

 7   this witness.
 8       JUDGE ROSAS: He's kind of covered everything.  I don't

 9   think so.  Overruled.  You can answer that.
10       THE WITNESS: Can you repeat it again?
11       BY MR. POWELL: 
12  Q   Sure.  Absence some malfunction in the security system or

13   Mr. Abare violating or avoiding the security protocols, does

14   Exhibit 284-1 indicate whether Mr. Abare was in the plant on

15   December 28, 2013?
16       MS. ROBERTS: Objection to leading.
17       JUDGE ROSAS: Overruled.  You can answer.

18       THE WITNESS: He was not in the plant.
19       BY MR. POWELL: 
20  Q   Was Mr. Abare in the plant at any point in time according

21   to this record between January 2 and January 10, 2014?

22       MS. ROBERTS: Objection.  The document speaks for itself.

23       JUDGE ROSAS: Sustained.
24       BY MR. POWELL: 
25  Q   On any dates where -- do the dates on this document
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 1   reflect the date and time of entry and exit of an employee in

 2   question, in each column?
 3       MS. ROBERTS: Objection, asked and answered.

 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: Yes.
 6       BY MR. POWELL: 
 7  Q   If there is no entry for a particular date, does that

 8   indicate that the employee did not enter or exit the plant on

 9   those dates where there is no entry?
10       MR. MANZOLILLO: Objection.
11       MS. ROBERTS: Objection, leading.
12       MR. MANZOLILLO: And also beyond the scope.

13       JUDGE ROSAS: Overruled.  You can answer.

14       THE WITNESS: Yes.
15       BY MR. POWELL: 
16  Q   Looking at the second page of Respondent's Exhibit 284,

17   Page 284-434, with regard to Chrystal Sheffield, do you see

18   that?
19  A   Yes.
20  Q   According to Exhibit 284-434, was Chrystal Sheffield in

21   the plant at any point in time between December -- was she in

22   the plant on January 2, 2014?
23       MS. ROBERTS: Objection.  The document speaks for itself.

24   It assumes facts not in evidence.
25       JUDGE ROSAS: Okay.  I'm going to sustain the objection to
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 1   the extent that the document speaks for itself.  But you

 2   understand if counsel doesn't pursue this, you're not going to

 3   be aware of what issues there are that the document is

 4   pertinent to.  So I can cut him off sooner, rather than later.

 5   You tell me which way you want to do this.
 6   Are you going to continue to object to the document

 7   speaking for itself?
 8       MS. ROBERTS: I had an additional objection which is

 9   assumes facts not in evidence, which was that the witness was

10   not at the plant.
11       JUDGE ROSAS: He's interpreting the document.  That's how

12   we're receiving all this information, not that he's a witness.

13   That's understood.  Overruled.
14       BY MR. POWELL: 
15  Q   Do you recall the question?
16  A   Can you go back, please, to be clear?
17  Q   Looking at Respondent's Exhibit 484-434 (sic), according

18   to this report, was Chrystal Sheffield in the plant on January

19   2, 2014?
20       MR. MANZOLILLO: Your Honor, just object and clarify for

21   the record, it's 284-434, not 484.
22       JUDGE ROSAS: Noted.
23       MR. POWELL: I apologize.
24       THE WITNESS: No, she was not.
25       BY MR. POWELL: 
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 1  Q   Mr. Delaney, if you would turn to the next page of the

 2   exhibit, Respondent's Exhibit 484-467 (sic), which is also

 3   bates number Novelis 001677.  Are you on that page?

 4  A   Yes, I am.
 5  Q   Based upon this report, looking at the section for

 6   Christopher Spencer, so you see that?
 7  A   Yes, I am.
 8  Q   Looking at this report, was Mr. Spencer -- according to

 9   this report, was Mr. Spencer in the plant on December 22, 2013?

10       MS. ROBERTS: Same objection.
11       JUDGE ROSAS: And for the reasons previously stated, I

12   find that even though these documents are soliciting
13   information that's contained in the document, they are giving

14   me a heads up as to potential relevant focus of evidence in the

15   record here.
16       MS. ROBERTS: And the additional objection is assumes

17   facts not in evidence.
18       JUDGE ROSAS: Overruled, you can answer.

19       THE WITNESS: No, he was not.
20       BY MR. POWELL: 
21  Q   Continuing to look at Respondent's Exhibit 284-467, the

22   section for Christopher Spencer -- excuse me, I apologize.

23   Looking at the next page of Respondent's Exhibit 284, which is

24   identified as 284-280 and continuing onto -281, bates numbers

25   001490 and 001491, there is a section at the bottom of 284-280
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 1   for Nicholas Lavere, which continues onto the next page, -281.

 2   Do you see that?
 3  A   Yes, I do.
 4  Q   Based upon this report, was Nicholas Lavere in the plant

 5   on December 19, 2013?
 6       MS. ROBERTS: Same objection.
 7       JUDGE ROSAS: Overruled.
 8       THE WITNESS: No, he was not.
 9       BY MR. POWELL: 
10  Q   Looking at the next page of Respondent's Exhibit 284,

11   which has been marked as 284-70 and is bates number 001280, the

12   section for Billy R. Carter, II, do you see that section?

13  A   Yes, I do.
14  Q   Based upon this report, was Mr. Carter in the plant,

15   December 23, 2013?
16       MS. ROBERTS: Same objection.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: No, he was not.
19       BY MR. POWELL: 
20  Q   Looking at the page of Respondent's Exhibit 284-129 that

21   is also marked as bates number 001339, the section of the

22   report relating to a Cathy L. Czirr, C-Z-I-R-R, do you see

23   that?
24  A   Yes, I do.
25  Q   Based upon this report, was Ms. Czirr in the plant on
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 1   December 23, 2013?
 2       MS. ROBERTS: Same objection.
 3       JUDGE ROSAS: Overruled.
 4       THE WITNESS: No, she was not.
 5       BY MR. POWELL: 
 6  Q   Looking at the next page of Respondent's Exhibit 284,

 7   which is 284-201, also labeled as bates number 001411, the

 8   section related to a Jamie L. Geroux, do you see that section?

 9  A   Yes, I do.
10  Q   Based upon this report, was Mr. Geroux in the plant on

11   December 24, 2013?
12       MS. ROBERTS: Same objection.
13       JUDGE ROSAS: Overruled.
14       THE WITNESS: No, he was not.
15       BY MR. POWELL: 
16  Q   Looking at the next page of Respondent's Exhibit 284,

17   which begins on 284-214, bates number 001424, there is an entry

18   at the bottom of that page for Nicholas P. Grey, do you see

19   that?
20  A   Yes, I do.
21  Q   And then the next page is Respondent's Exhibit 284-215,

22   which is a continuation of the portion of the report relating

23   to Nicholas P. Grey, is that correct?
24  A   Yes, it is.
25  Q   Based upon this report, was Mr. Grey at the Novelis plant
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 1   on December 19, 2013?
 2       MS. ROBERTS: Same objection.
 3       JUDGE ROSAS: Overruled.
 4       THE WITNESS: No, he was not.
 5       BY MR. POWELL: 
 6  Q   Looking at the next page of Respondent's Exhibit 284,

 7   Respondent Exhibit 284-317 and 318, there is a section of the

 8   report that refers to Patrick H. McCarey.  Do you see that?

 9  A   Yes, I do.
10  Q   According to this report, was Mr. McCarey in the plant on

11   December 24, 2013?
12       MS. ROBERTS: Same objection.
13       JUDGE ROSAS: Overruled.
14       THE WITNESS: No, he was not.
15       BY MR. POWELL: 
16  Q   Looking at the next page of Respondent's Exhibit 284,

17   284-352, and then continuing onto the next page, -353, there is

18   a section of the report for a Charles D. Oleyourryk, O-L-E-Y-O-

19   U-R-R-Y-K.  Do you see that?
20  A   Yes, I do.
21  Q   Based upon that section of this report, was Mr. Oleyourryk

22   in the plant on January 3, 2014?
23  A   No, he was not.
24       MS. ROBERTS: Same objection.
25       JUDGE ROSAS: Overruled.
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 1       BY MR. POWELL: 
 2  Q   Looking at the next page of Respondent's Exhibit 284,

 3   which is Respondent's Exhibit 284-362, and continuing onto the

 4   next page, -363, do you see a section of the report for a David

 5   J. Patty, P-A-T-T-Y?
 6  A   Yes, I have it.
 7  Q   And based upon this report, was Mr. Patty at the Novelis

 8   plant on December 26, 2013?
 9  A   No, he was not.
10  Q   Looking at the next page of Respondent's Exhibit 284,

11   which is marked as 284-378, also bates number 001588, do you

12   see a section of that report dealing with a James Priest?

13  A   Yes, I do.
14  Q   Based upon this report, was Mr. Priest at the Novelis

15   Oswego plant site on January 4, 2014?
16  A   No, he was not.
17  Q   Looking at the next page of Respondent's Exhibit 284, at

18   the bottom of 284-764, also marked with bates number 001974,

19   you'll see there is a portion of the report that begins with,

20   on the bottom of that page, for a Gregory L. Turner.  Do you

21   see that?
22  A   Yes, I do.
23  Q   Based upon that section of the report, was Mr. Turner at

24   the Novelis Oswego plant on December 26, 2013?
25  A   No, he was not.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(26) Page 2639 - Page 2642

A-0423

Case 16-3076, Document 169, 05/04/2017, 2027444, Page187 of 248



 -  Vol. 14
October 2, 2014

Page 2643

 1  Q   If you'll turn to Respondent's Exhibit 284-569, also bates

 2   labelled as Novelis 00177, are you on that page?
 3  A   Yes, I am.
 4  Q   Do you see the section for Steven Watts at the bottom of

 5   that page?
 6  A   Yes, I do.
 7  Q   Based upon this report, was Steven Watts at the -- in the

 8   Oswego Novelis plant on January 10, 2014.
 9       MS. ROBERTS: Objection, the document speaks for itself

10   and assumes facts not in evidence.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: No, he was not.
13       BY MR. POWELL: 
14  Q   Looking at the next page, Respondent's Exhibit 284-60,

15   also bates numbered as 001270, the section for Melanie A.

16   Burton, do you see that section of the report?
17  A   Yes, I do.
18  Q   According to the report, was Ms. Burton in the Novelis

19   Oswego plant on December 22, 2013?
20       MS. ROBERTS: Same objection.
21       JUDGE ROSAS: Overruled.
22       THE WITNESS: No, she was not.
23       BY MR. POWELL: 
24  Q   Was she in the plant on December 26, 2013, according to

25   this report?
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 1       MS. ROBERTS: Same objection.
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: No, she was not.
 4       BY MR. POWELL: 
 5  Q   Was she in the plant on December 27, 2013, according to

 6   this report?
 7       MS. ROBERTS: Same objection.
 8       JUDGE ROSAS: Overruled.
 9       THE WITNESS: No, she was not.
10       BY MR. POWELL: 
11  Q   Turning to the next page of Respondent's Exhibit 284,

12   284-569, also bates numbered as 001779, at the top of that page

13   there is a section of the report for a Raymond E. Watts, Jr.,

14   do you see that?
15  A   Yes, I do.
16  Q   Based upon this section of the report, was Mr. Raymond

17   Watts in the Novelis Oswego plant on December 30, 2013?

18       MS. ROBERTS: Same objection.
19       JUDGE ROSAS: Overruled.
20       THE WITNESS: No, he was not.
21       BY MR. POWELL: 
22  Q   Looking at that same section of the report, was Mr.

23   Raymond Watts in the Novelis Oswego plant on January 9, 2014?

24       MS. ROBERTS: Same objection.
25       JUDGE ROSAS: Overruled.
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 1       THE WITNESS: No, he was not.
 2       BY MR. POWELL: 
 3  Q   Looking at the next page of the report -- the exhibit,

 4   Respondent's Exhibit 284, beginning on 284-203 and continuing

 5   onto 284-204, do you see a section of the report relating to a

 6   Nathan Gingerich?
 7  A   Yes, I do.
 8  Q   Based upon this report, was Mr. Gingerich at the Novelis

 9   Oswego plant on January 2, 2014.
10       MS. ROBERTS: Same objection.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: No, he was not.
13       BY MR. POWELL: 
14  Q   Please turn to Respondent's Exhibit 284-13, which should

15   be the next page.  It's also bates numbered as 001223, do you

16   see that page of the report?
17  A   Yes, I do.
18  Q   If you would, please, look at the section of the report at

19   the top for a George E. Axtel, do you see that?
20  A   Yes, I do.
21  Q   Based upon this report, was Mr. Axtel at the Novelis

22   Oswego plant on January 4, 2014.
23       MS. ROBERTS: Same objection.
24       JUDGE ROSAS: Overruled.
25       THE WITNESS: No, he was not.

Page 2646

 1       BY MR. POWELL: 
 2  Q   Looking at the next page of Respondent's Exhibit 284,

 3   which is marked as 284-61, also bates numbered as 001271, there

 4   is a section of the report for a Daniel Buskey, Jr.  Do you see

 5   that section?
 6  A   Yes, I do.
 7  Q   Based upon this report, was Mr. Buskey in the plant on

 8   December 22, 2013?
 9       MS. ROBERTS: Same objection.
10       JUDGE ROSAS: Overruled.
11       THE WITNESS: No, he was not.
12       BY MR. POWELL: 
13  Q   Turning to the next page of the report, which is
14   Respondent's Exhibit 284-649, also labeled as bates number

15   001859, there is a section of the report for Ann Marie

16   Fitzgerald, do you see that?
17  A   Yes, I do.
18  Q   Based upon this report, was Ms. Fitzgerald in the Oswego

19   Novelis plant on January 10, 2014?
20       MS. ROBERTS: Same objection.
21       JUDGE ROSAS: Overruled.
22       THE WITNESS: No, she was not.
23       BY MR. POWELL: 
24  Q   Looking at the next page of the report, starting at the

25   very bottom of page Respondent's Exhibit 284-796 and continuing
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 1   onto the next page, 797, do you see a section of the report

 2   relating to a Kevin Tice, T-I-C-E, Jr.?
 3  A   Yes, I do.
 4  Q   Based upon that section of the report, was Mr. Tice in the

 5   plant on January 5, 2014?
 6       MS. ROBERTS: Same objection.
 7       JUDGE ROSAS: Overruled.
 8       THE WITNESS: No, he was not.
 9   (Respondent's R-282 identified.)
10       BY MR. POWELL: 
11  Q   Mr. Delaney, I've set before you a document that's been

12   marked for identification purposes as Respondent's Exhibit 282.

13   Do you have that document before you?
14  A   Yes, I do.
15  Q   And it's numbered from 282-1 all the way through to

16   282-85, continuous pages.  Can you identify this document?

17  A   This is a cardholder time and attendance computer

18   generated.
19  Q   And for what dates is it generated?
20  A   2/17/2014 to 2/18/2014.
21  Q   Does this report contain the cardholder time and
22   attendance records for all individuals who entered or exited

23   the Novelis Oswego plant during that date range?
24       MR. MANZOLILLO: Objection.
25       THE WITNESS: Yes, it does.

Page 2648

 1       MR. MANZOLILLO: Objection.  First of all, I think there's

 2   a lack of foundation for exactly what this document --

 3       JUDGE ROSAS: Sustained.
 4       BY MR. POWELL: 
 5  Q   How did you generate this report?
 6  A   I generated it through our RS2 security system and I

 7   databased it from 2/17 to 2/18 for total site accountability.

 8  Q   Did you generate this report, yourself?
 9  A   No.  It was directed by Andy Quinn, HR.
10  Q   Did you generate the report?
11  A   I generated the report for him.
12  Q   Did you go into the RS2 software system to generate it?

13  A   Yes, I did.
14  Q   And did you generate it in the same means that you

15   described with respect to Respondent's Exhibit 284?
16       MS. ROBERTS: Objection, lack of foundation with what the

17   process was.
18       JUDGE ROSAS: Overruled.
19       THE WITNESS: Yes.
20       BY MR. POWELL: 
21  Q   And what date range did you enter for the generation of

22   this report?
23  A   2/17/2014 to 2/18/2014.
24  Q   And looking at Respondent's Exhibit 282, is this a true

25   and accurate copy of the report that you generated using that
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 1   date range and the RS2 software program that you testified to

 2   earlier?
 3  A   Yes, I did.
 4       MR. POWELL: I move for admission of Respondent's

 5   Exhibit 282.
 6       JUDGE ROSAS: Voir dire?
 7       MS. ROBERTS: May we have a minute, Your Honor?  Can we go

 8   off the record?
 9       JUDGE ROSAS: Sure.
10   (Discussion off the record.)
11       MS. LESLIE: I just have a couple of questions.

12       VOIR DIRE EXAMINATION
13       BY MS. LESLIE: 
14  Q   This document was generated using the same system as 284,

15   Respondent's Exhibit 284, is that correct?
16  A   284?
17  Q   282, the latest, this document was generated using the

18   same system and means as 284, is that accurate?
19  A   Correct.
20  Q   Okay.  So if the system is down and similar problems, then

21   it wouldn't accurately record people coming and going?

22  A   Can you repeat that again, please?
23  Q   To the extent the system is down similar to 284, it

24   wouldn't necessarily record everybody's comings and goings,

25   because it wouldn't be functioning, correct?

Page 2650

 1       MR. POWELL: Objection to the form of the question,

 2   assumes facts not in evidence.
 3       JUDGE ROSAS: Can you answer that?  Do you understand the

 4   question?
 5       THE WITNESS: If the system is down, we have compensatory

 6   measures where we actually log the individual in and out.

 7       BY MS. LESLIE: 
 8  Q   How many people will show up for a shift at once?  There's

 9   about 800 people at Novelis.  You log each one in,
10   individually?
11       MR. POWELL: Objection to the form of the question,

12   compound.
13       JUDGE ROSAS: If you can answer it.
14       THE WITNESS: There are several access points.  And, yes,

15   we will log them individually and verify it through a printed

16   authorization list we have at the access points.
17       BY MS. LESLIE: 
18  Q   Okay.  And those would not have been used in compiling

19   this report 282, is that correct?
20  A   Correct.
21       MS. LESLIE: Your Honor, to the extent we lodged our

22   objections to 284, we lodge the same objections to 282 as being

23   very unreliable and inaccurate.
24       MR. MANZOLILLO: Your Honor, just one voir dire.

25       VOIR DIRE EXAMINATION
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 1   union card.  So then I followed up and asked if he was ever

 2   told that that card could be used to establish the Steelworkers

 3   as the bargaining agent.
 4       MR. POWELL: After he'd already testified about what he

 5   was --
 6       MS. LESLIE: Which is unidentified.
 7       JUDGE ROSAS: I'm not comfortable with the circumstances,

 8   at this point I would like you to provide the foundation for

 9   your question, or lack thereof.
10       BY MR. DUMBACHER: 
11  Q   What if anything were you told about the purpose for the

12   union card establishing the Steelworkers as your bargaining

13   representative?
14       MS. LESLIE: Objection, again.  No foundation as to who

15   this was communicating this --
16       MR. DUMBACHER: It's not leading, Your Honor.

17       JUDGE ROSAS: It's not leading.  Overruled.  You can

18   answer.  You can just do it on cross-examination.  Go ahead.

19       THE WITNESS: Can you repeat the question again?

20       BY MR. DUMBACHER: 
21  Q   Yes, sir.  What if anything were you told about the union

22   card establishing the Steelworkers as your collective

23   bargaining representative?
24       MS. LESLIE: Same objection.  Hearsay, at this point as

25   well.
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 1       JUDGE ROSAS: What was the latter part of that question?

 2       MR. DUMBACHER: We'll move on.  We have nothing further,

 3   Your Honor.
 4       JUDGE ROSAS: Intervenor?
 5       MS. LANGAN: No questions, Your Honor.
 6       JUDGE ROSAS: Okay.  Cross-examination?
 7       MS. ROBERTS: Just a minute, Your Honor.  Can we have a

 8   minute?
 9       JUDGE ROSAS: Do you need to leave?
10       MS. ROBERTS: We may or may not.
11       JUDGE ROSAS: Let's go off the record for a minute.

12   (Pause off the record.)
13       MS. ROBERTS: We have no questions for this witness.

14       MR. MANZOLILLO: No questions.
15       JUDGE ROSAS: Thank you, sir, you are excused.  Do not

16   discuss your testimony with anyone until you are advised by

17   counsel or the company that the record in the case is closed,

18   okay?  Thank you very much.  If you could just wait outside for

19   a minute?
20       THE WITNESS: Thank you, Your Honor.
21   (Witness excused.)
22       JUDGE ROSAS: Have you got a proffer?
23       MR. DUMBACHER: Yes, Your Honor, we do.

24       JUDGE ROSAS: Go ahead, please.
25       MR. DUMBACHER: Your Honor, if Mr. Kemp were permitted to
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 1   further testify, he would testify that during the union

 2   campaign and on his free time, he visited the union
 3   representative at the local Pipefitters hall in Oswego and

 4   asked him several questions that were important to him

 5   including about the union's pension plan, job security issues,

 6   union dues, percentages and issue, the issue of forced

 7   overtime, and employee raises on an annual basis.
 8   Mr. Kemp didn't receive satisfactory answers to those

 9   questions from the union rep that he visited and believed that

10   union rep was essentially stumped by the questions.  This made

11   Mr. Kemp question whether union representation was any good for

12   him and that was a consideration he made deciding whether to

13   support the union.
14   He also received and reviewed contemporaneously at the

15   time of the company dissemination, Respondent's Exhibit 47, 49,

16   54, and 56.
17       MS. ROBERTS: We object.
18       MR. MANZOLILLO: Object.
19       JUDGE ROSAS: Objection sustained.  Go ahead, let's call

20   your next witness.  While you're bring them in, why don't we

21   just clarify so we understand exactly what my rulings have

22   been, I believe, and what they will continue to be and that is

23   with respect to any hearsay sought to be elicited about

24   statements made or not made by managers and supervisors of the

25   company to employees as a whole.  I'll receive that.  I've
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 1   received that and I'll continue to receive it.
 2   However, with respect to transactions, conversations

 3   between union employees -- I'm sorry, union agents or implied

 4   agents, as I've called them, and persons solicited, I'm not

 5   going to take in most instances leading questions unless it's

 6   Mr. Ridgeway or one of the union people at the union hall, as

 7   you have indicated with respect to thing that they have said.

 8   If it's anything pertaining to what they were allegedly told

 9   about union cards by the union leadership, that's one thing, as

10   opposed to individual transactions where they speak with

11   someone about the representations made about what's on the card

12   or not on the card or something else about the card.
13       MR. POWELL: Your Honor, we understand.  We don't intend

14   to lead witnesses during the time period.  There may be

15   certainly situations where we ask them what they were told, do

16   you recall being told anything else.
17       JUDGE ROSAS: Absolutely.
18       MR. POWELL: And then as a refresher --
19       JUDGE ROSAS: I believe that's the parameters within which

20   I have been permitting that type of testimony.
21       MR. POWELL: Thank you, Your Honor.
22       MS. ROBERTS: Your Honor, in light of that ruling of an

23   implied agency status of someone, I would assume they would be

24   identified in order to assume that implied status being an

25   agent, just in line with your ruling.
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 1  A   It's one of the casting centers.
 2  Q   Who is that crew leader, Greg?
 3  A   Greg Turner, yes.
 4  Q   Who is your associate leader?
 5  A   At this time, it is Dave Durant (ph.).
 6  Q   And during the time period of the union campaign in

 7   January and February 2014?
 8  A   Dave Durant.
 9  Q   Who is your manufacturing unit manager?
10  A   Larry Ogorchock.
11  Q   Was Mr. Ogorchock your manufacturing unit manager during

12   the time period of the union campaign in January and February

13   2014?
14  A   Yes, sir.
15  Q   Have you previously worked in a union environment?

16  A   No, sir.
17  Q   Do you hold any leadership positions in the plant?

18  A   I am the fire department fire chief.
19  Q   When you say the fire department fire chief, tell me what

20   you're talking about?
21  A   I lead the Novelis Oswego Works volunteer fire department.

22  Q   How long have you been the fire chief?
23  A   I just started my third year.
24  Q   Briefly describe your duties as the fire chief of Novelis.

25  A   I'm in control of every scene that I'm present at.  I'm in

Page 2688

 1   control of all the firemen underneath me, including the fire

 2   fighters, officers.  I'm in charge of the training for the fire

 3   department.
 4  Q   Do you hold any firefighting positions outside of Novelis

 5   volunteer fire department?
 6  A   Yes, I'm a volunteer fireman.
 7  Q   For a particular municipality or town?
 8  A   It's for the (indiscernible) center volunteer fire
 9   department.
10  Q   Why does the Novelis Oswego plant have its own fire

11   department?
12  A   With all the specialized things we do in the plant, we're

13   able to train our own teams for the specialized areas, confined

14   space, hazmat, fire operations, rescue.
15  Q   Are there particular types of fire hazards that require

16   the presence of a fire department outside?
17  A   Yes, sir.
18  Q   What are those?
19  A   That would be your mill fires, hot line and cold mill, our

20   molten metal fires that we have, we have to train a certain way

21   to fight those fires.
22  Q   So if I understand what you're saying correctly, it's

23   because of the special risks or hazards associated with the

24   fire caused by molten metal?
25  A   Yes.
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 1  Q   How is the fire department structured?
 2  A   There is myself being the chief, two assistant chiefs,

 3   four captains, four lieutenants, and normal firefighting

 4   personnel.
 5  Q   Where does the shift captain fit into that structure that

 6   you just described?
 7  A   He's below myself, below the assistant chiefs, four shift

 8   captains, each shift.
 9  Q   When an employee is performing the duties as a fire shift

10   captain, is that employee being paid by Novelis, also an

11   employee of Novelis?
12  A   Yes.
13  Q   Can you briefly describe the duties of a shift captain in

14   the fire department?
15  A   The shift captain is responsible for the entire plant

16   firefighting duties while he's on shift.  He runs command.  He

17   operates the fire shift vehicle.  He's the first on a scene.

18   He directs the other personnel, the firefighter.
19  Q   For a particular shift, would there be other members of

20   your fire squad on shift with the fire captain?
21  A   Yes, sir.
22  Q   Typically, how many?
23  A   On average, maybe seven to eight people a shift.

24  Q   And in terms of the fire captain's duties as to those

25   other members of the fire squad, would the fire shift captain
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 1   be directing those individuals in any situation requiring the

 2   fire department to respond?
 3  A   Yes, sir.  He is the command for that shift.
 4  Q   And what would the scope and duties of that command

 5   entail?
 6  A   They would be incident command on a major incident, any

 7   incident actually, directing the firefighters to which duties

 8   they're to do; the safety of the entire workforce around that.

 9  Q   Would the shift captain have any duties in terms of

10   directing people outside of the fire squad in the event the

11   fire department was needed?
12       MS. ROBERTS: Object to leading.  He can ask what the

13   duties are.  This witness can testify to that.
14       JUDGE ROSAS: Try not to lead.
15       BY MR. POWELL: 
16  Q   What responsibilities, if any, would the fire shift
17   captain have with regard to employees outside of the fire

18   department?
19  A   He's to ensure the safe of people surrounding that

20   incident, decide if evacuations need to be made, that type of

21   thing.
22  Q   What, if anything, would the shift captain do with regard

23   to an evacuation or an incident in the plant and the direction

24   of other shift, other plant personnel?
25  A   Could you repeat that?
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 1  Q   Sure.  What, if anything, would the shift captain do in

 2   terms of the direction of other plant personnel, not fire squad

 3   people but other plant personnel in the event an incident

 4   required the response of the fire department?
 5  A   He would control the scene.  Decide if the scene was under

 6   control enough to evacuate an entire area of non-firefighting

 7   personnel to a safe area.
 8  Q   Would the shift captain then issue the evacuation order if

 9   it was necessary?
10  A   Yes, sir.
11  Q   What criteria would the shift captain use to make that

12   determination?
13  A   Type of incident, type of fire, fire under control, fire

14   not under control; the surrounding area of the fire, if they're

15   being impinged upon.  It would be a judgment call at the time.

16  Q   In your experience, is that a judgment that would require

17   significant discretion and carry with it significant risks and

18   issues?
19       MS. ROBERTS: Objection to leading.
20       JUDGE ROSAS: Sustained.
21       MS. ROBERTS: And compound.
22       JUDGE ROSAS: Sustained, leading.
23       BY MR. POWELL: 
24  Q   How would you characterize the judgment that needs to be

25   exercised by a shift captain in those circumstances?
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 1       MS. ROBERTS: Objection again to foundation and to

 2   circumstance.  I'm not sure what he's referring to.
 3       MR. POWELL: Under these circumstances.
 4       JUDGE ROSAS: If you know, go ahead.
 5       THE WITNESS: Can you repeat the question?

 6       BY MR. POWELL: 
 7  Q   Sure.  How would you characterize the judgment required by

 8   a fire captain in the event the fire captain had to respond to

 9   an incident at the plant?
10       MR. MANZOLILLO: Objection to relevance.

11       JUDGE ROSAS: So similar subject matter testimony on the

12   GC's case is irrelevant in this area?  I don't think so.
13   Overruled.  You can answer.
14       THE WITNESS: He has to use extreme judgment.  Our duty is

15   to the plant, to make sure the plant is safe and operating at

16   all times, if possible.  He wouldn’t evacuate an area for no

17   reason.  He can only do it in the extreme case.
18       BY MR. POWELL: 
19  Q   Do you consider a shift captain role to be a leadership

20   position?
21  A   Oh, yes.
22  Q   What is the process for someone to be assigned as a shift

23   captain on the fire department?
24  A   There's a number of schools, education you have to have.

25   You have to work your way, show the experience you've learned,
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 1   show that you have the judgment to hold that position.  Then

 2   you move into the lieutenant's position and then the chief

 3   officer selects the officers from that point on to the
 4   captain's position also.
 5  Q   How many incidents per year would you say that the fire

 6   department has to respond to at the plant?
 7  A   On average, around maybe 100 to 120 activations per year.

 8  Q   And those would be spread over different times of the day

 9   and different shifts?
10  A   Yes.
11  Q   As the fire chief, what are you expectations for the shift

12   captains who serve in the fire department?
13       MS. ROBERTS: Objection, vague.
14       JUDGE ROSAS: Sustained.
15       BY MR. POWELL: 
16  Q   As the fire chief, do you have any expectations of

17   leadership for the shift captains?
18  A   Yes, sir.
19  Q   What expectations do you have?
20  A   A leadership role, being able to work well with others, be

21   able to show you have the experience and the knowledge to hold

22   the position.
23  Q   Do you consider it important for a shift captain to have

24   the confidence and respect of others?
25       MS. ROBERTS: Objection, leading.
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 1       JUDGE ROSAS: Sustained.
 2       THE WITNESS: Yes, sir.
 3       MR. MANZOLILLO: Move to strike.
 4       JUDGE ROSAS: The answer is stricken.
 5       BY MR. POWELL: 
 6  Q   During the time period of the union campaign, January and

 7   February 2014, did you receive any communications from the

 8   company about the union campaign?
 9  A   Yes.
10  Q   During those communications, did anyone from management

11   ever make any statement to the effect that the Oswego plant --

12       MS. ROBERTS: Objection.
13       MR. POWELL: -- would be closed --
14       MS. ROBERTS: Leading.
15       JUDGE ROSAS: Don't answer yet.  Get the entire question

16   out.
17       BY MR. POWELL: 
18  Q   During the time period of the union campaign, January and

19   February 2014, did anyone in management ever make any statement

20   to the effect that the plant would close if the union was voted

21   in?
22       JUDGE ROSAS: Objection overruled.  You can answer.

23       MS. ROBERTS: Also, objection, lack of foundation as to

24   the company.
25       THE WITNESS: No, there was never a threat made to me,
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 1   never heard anything.
 2       BY MR. POWELL: 
 3  Q   During the course of the union campaign in January and

 4   February 2014, did an company manager ever make any statements

 5   to the effect that employees would be laid off if the union as

 6   voted in?
 7       MS. ROBERTS: Same objection.
 8       JUDGE ROSAS: Overruled.
 9       THE WITNESS: No.
10       MR. POWELL: Nothing further at this time, Your Honor.

11       MS. LANGAN: No questions, Your Honor.
12       JUDGE ROSAS: Cross?
13       MS. ROBERTS: Can we have a minute, Your Honor?

14       JUDGE ROSAS: Sure.  Off the record.
15   (Discussion off the record.)
16       JUDGE ROSAS: On the record.  GC cross?
17       CROSS-EXAMINATION
18       BY MS. ROBERTS: 
19  Q   Hi, Mr. Dexter.  My name is Nichole Roberts.  I'm an

20   attorney with the Labor Board.  I'm going to just ask you one

21   or two questions regarding your testimony here today.  How did

22   you -- were you appointed to chief of the fire department?

23  A   No.  The chief is elected by the fire department.
24  Q   And do you appoint the shift captains?
25  A   Yes, I do.

Page 2696

 1  Q   During the time period in which Mr. Abare was demoted from

 2   a shift captain, do you recall that time period?
 3  A   Yes, ma'am.
 4  Q   Isn't it true there was a period where there was no shift

 5   captain for Shift A?
 6  A   No.  I immediately installed another officer.
 7  Q   The same day?
 8  A   The following day, I believe.
 9       MS. ROBERTS: I have no further questions.
10       MR. MANZOLILLO: Nothing further.
11       JUDGE ROSAS: Any follow-up?
12       MR. POWELL: Yes, Your Honor.
13       REDIRECT EXAMINATION
14       BY MR. POWELL: 
15  Q   Mr. Dexter, is recycle a part of the remelt department?

16       MS. ROBERTS: Objection, beyond the scope of cross.

17       MR. POWELL: I will concede that it's one question and

18   that's the only question I'm going to ask.
19       MS. ROBERTS: And, again, it's outside the scope of cross

20   and I object unless Respondent might excuse the witness and

21   make a proffer as to how it's connected directly to the cross-

22   examination.  We've been pretty limited by Your Honor in our

23   scope of cross, so I respect common treatment in this respect.

24       JUDGE ROSAS: You are correct, except that counsel

25   mentioned during your preparation that he had to look into
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 1   something that he might need to ask the witness.  I am pretty

 2   liberal in allowing the rule if somebody forgets something on

 3   their part of the case before the other side picks up their

 4   part.  In this case, he waited till you did your cross.  I'm

 5   going to allow him in this case since he mentioned that he had

 6   an outstanding item that he was going to ask about.  You will,

 7   of course, be able to cross-examination after this question.

 8       MS. ROBERTS: I renew my objection to any questions being

 9   asked at this point on the basis it's prejudicial and beyond

10   the scope of our cross.
11       JUDGE ROSAS: All right.  Go ahead.
12       BY MR. POWELL: 
13  Q   Just one question on that topic.  Is recycle a part of

14   remelt department?
15  A   Yes.
16  Q   Now on cross, you were asked a question about Mr. Abare.

17   Has Mr. Abare been restored to the shift captain role in the

18   fire department?
19  A   Yes, sir.
20       MR. POWELL: No further questions, Your Honor.

21       JUDGE ROSAS: Anything?
22       MS. LANGAN: No questions.
23       JUDGE ROSAS: Any follow-up?
24       MS. ROBERTS: No, Your Honor.
25       JUDGE ROSAS: Thank you, sir.  You're excused.  Sir, I'm
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 1   going to ask that you not discuss your testimony with anyone

 2   until you're advised by counsel or the company that the record

 3   in the case is closed.  Okay?  Thank you very much.  And just

 4   wait outside.
 5   (Witness excused.)
 6       JUDGE ROSAS: Do you have a proffer?
 7       MR. POWELL: Yes, Your Honor, I do.
 8   Based upon Your Honor's previous rulings, it is our
 9   understanding that the following evidence would have been

10   excluded.  With respect to the evidence that I think you had

11   excluded as being cumulative, if permitted to testify, Mr.

12   Dexter would have testified as to his receipt and
13   contemporaneous review of Respondent's Exhibits 47, 49, 54,

14   and 56.
15   With regard to other evidence that we believe is relevant

16   to the issues of context for the alleged 8(a)(1) violations in

17   the case, relevant to the question or issue of causation or

18   reasons for loss of support for the union, and for relevant to

19   the issue of remedy, Mr. Dexter, if permitted to testify, also

20   would have testified that he made it known to his co-workers

21   during the Steelworkers campaign that he did not want to be

22   part of a union.  He explained that to a number of co-workers

23   who came up to him during the campaign.
24   He also encouraged his co-workers to educate themselves

25   and read up on the pros and cons of unionization and to speak

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(40) Page 2695 - Page 2698

A-0429

Case 16-3076, Document 169, 05/04/2017, 2027444, Page193 of 248



 -  Vol. 14
October 2, 2014

Page 2699

 1   to other employees who have experience with unions.

 2   One of the things that he communicated to is co-workers

 3   about the union was that unions cannot guarantee anything and

 4   that everything was subject to negotiations in bargaining.  And

 5   he had a number of employees who expressed to him that their

 6   conversations with Mr. Dexter had helped them make a decision

 7   to vote against the union.
 8   A number of employees, including himself, had issues with

 9   some of the people who supported the union.  He had heard that

10   people were being promised positions with the union, which

11   turned Mr. Dexter and some of his co-workers off of the union's

12   message.  He did not want those individuals representing him at

13   the bargaining table.
14   He also believed that the union stretched the facts and

15   was not credible during the course of the union campaign.  He

16   communicated that message to his co-workers.  He believed that

17   the company ran a clean campaign, that the company provided

18   factual information, and that helped voters in the election

19   make informed decisions.
20   He had read the complaint filed by the Labor Board against

21   Novelis and believes that the allegations were false.  In the

22   event of any findings of a violation in this proceeding, Mr.

23   Dexter believes that a fair vote could be held today with no

24   problem.  He is annoyed by the prospect of having the union

25   forced upon him and his co-workers as a result of the union's
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 1   allegations, which he views to be inaccurate and unjustified.

 2       MS. ROBERTS: We would object, Your Honor.

 3       MR. MANZOLILLO: Objection.
 4       JUDGE ROSAS: Objection sustained.  Next witness?

 5   Let's go off the record.
 6   (Discussion off the record.)
 7       JUDGE ROSAS: Next witness?
 8       MR. DUMBACHER: Respondent calls Stephen Duschen.

 9       JUDGE ROSAS: Sir, please raise your right hand.

10   (Whereupon,
11       STEPHEN DUSCHEN,
12   was called as a witness by and on behalf of the Respondent and,

13   after having been duly sworn, was examined and testified as

14   follows:)
15       JUDGE ROSAS: Please spell your name and provide us with

16   an address.
17       THE WITNESS: S-T-E-P-H-E-N, D-U-S-C-H-E-N.  454 Miller

18   Road, Oswego, New York.
19       DIRECT EXAMINATION
20       BY MR. DUMBACHER: 
21  Q   Mr. Duschen, thank you for coming today.  Where are you

22   currently employed?
23  A   Novelis Oswego Works.
24  Q   How long have you been employed at Novelis Oswego Works?

25  A   Seven years.
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 1  Q   Which Denver District do you work?
 2  A   Hot line maintenance.
 3  Q   Hot line maintenance?
 4  A   Yes.
 5  Q   What shift are you on?
 6  A   B shift.
 7  Q   And were you in the hot line maintenance department,

 8   B shift, during the union campaign, January/February 2014?

 9  A   Yes.
10  Q   Who was your supervisor at the time?
11  A   Janet Griffin.
12  Q   Who was Ms. Griffin's supervisor, at the time?
13  A   Ted Powers, Theodore Powers.
14  Q   I'm sorry?
15  A   Theodore Powers.
16  Q   During the course of the union's attempt to organize the

17   employees at Oswego Works, did you sign a union authorization

18   card?
19  A   Yes.
20  Q   Did you have any conversations with employees about the

21   meaning of that union authorization card prior to signing?

22       MS. ROBERTS: Objection, lack of foundation.

23       JUDGE ROSAS: He had conversation with who?

24       MS. ROBERTS: He didn't identify.
25       JUDGE ROSAS: I'm asking him.
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 1       MR. DUMBACHER: I asked did he have any conversations with

 2   any of the Oswego employees prior to signing the union's

 3   authorization card.
 4       JUDGE ROSAS: To boys?
 5       MR. DUMBACHER: Employees.
 6       JUDGE ROSAS: Employees.  I'm sorry.
 7       MS. ROBERTS: Objection, hearsay and lack of foundation.

 8       MR. DUMBACHER: I just asked did he have any

 9   conversations.
10       JUDGE ROSAS: Overruled.  You can answer yes or no.

11       THE WITNESS: Yes.
12       BY MR. DUMBACHER: 
13  Q   Who did you have a conversation with?
14  A   Chris Spencer.
15  Q   What did Mr. Spencer tell you?
16  A   That signing the card was only to get a vote of yes or no

17   for the union.
18  Q   Did you have a conversation with anyone at the time that

19   you signed the union authorization card?
20  A   Can you repeat that, please?
21  Q   At the time that you signed a union authorization card,

22   did you have a conversation with anyone, any others?

23  A   Yes.
24  Q   Who did you have a conversation?
25  A   Pete Malone.
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 1  Q   Who is Pete Malone?
 2  A   He was my partner, at the time.
 3  Q   So he was a Novelis Oswego employee?
 4  A   Yes.
 5  Q   Can you describe that conversation for us?
 6  A   It was the same idea as what Chris talked about, that the

 7   card was only to get your vote -- only to get the ability to

 8   vote yes or no.
 9  Q   Did you sign a union authorization card at that time?

10  A   Yes.
11  Q   Did you attend any meetings with management in late

12   January and February regarding the subject of what collective

13   bargaining would be like if the union was elected?
14  A   Yes.
15  Q   What generally was discussed in those conversations?

16       MS. ROBERTS: Objection, lack of foundation as to who was

17   the speaker.
18       JUDGE ROSAS: Let's take out the reference to generally.

19       BY MR. DUMBACHER: 
20  Q   Sure.  Who typically ran those meetings?
21  A   Kevin Shuck (ph.).
22  Q   And who is Kevin Shuck?
23  A   He was the hot line manufacturing leader.
24  Q   What did Mr. Shuck tell you?
25  A   They spoke of our options and said that -- he educated on
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 1   both sides of the story and that the collective bargaining, you

 2   could gain, you could stay the same, or you lose any amount of

 3   things.
 4  Q   During the union campaign, did any member of management

 5   ever make a statement that if the union were elected, the plant

 6   would close?
 7  A   No.
 8       MS. ROBERTS: Objection to the vagueness and lack of

 9   foundation.
10       JUDGE ROSAS: Overruled.  Your answer was yes to that

11   question -- I'm sorry, no.
12       MR. DUMBACHER: Let me just re-ask the question.

13       JUDGE ROSAS: He said no.   He said no.
14       MR. DUMBACHER: I just want to be sure that's clear on the

15   record.
16       BY MR. DUMBACHER: 
17  Q   During the union campaign, did anyone in management ever

18   make the statement that employees would be laid off if the

19   union was elected?
20  A   No.
21       MR. DUMBACHER: We have nothing further subject to proffer

22   following cross-examination.
23       MS. LANGAN: No questions, Your Honor.
24       JUDGE ROSAS: Cross.
25       MS. ROBERTS: Can we have a minute, Your Honor?
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 1       JUDGE ROSAS: Sure.
 2       MS. ROBERTS: Thanks.
 3       JUDGE ROSAS: Off the record.
 4   (Discussion off the record.)
 5       JUDGE ROSAS: Back on.
 6       MS. ROBERTS: If I could approach the witness?

 7       JUDGE ROSAS: GC cross.
 8       MS. ROBERTS: I'm showing the witness what has been marked

 9   as GC Exhibit 71, Page 4 of that exhibit.
10       CROSS-EXAMINATION
11       BY MS. ROBERTS: 
12  Q   Is this your card?
13       MR. DUMBACHER: I'm sorry, I can't hear what the counsel

14   said.
15       JUDGE ROSAS: Is this your card.
16       MR. DUMBACHER: Okay.  Speak up, please.

17       THE WITNESS: Yes, it is.
18       BY MS. ROBERTS: 
19  Q   And that's your signature on the card?
20  A   Yes.
21  Q   Where were you when you signed that card?
22  A   Hot mill maintenance shop.
23  Q   Who was there?
24  A   Pete Malone.
25  Q   Was anybody else there?
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 1  A   No.
 2  Q   So it was just the two of you?
 3  A   Yes.
 4  Q   How long was your conversation?
 5  A   Less than 10 minutes.
 6  Q   So you talked -- so the conversation involved more than

 7   what you've testified to at this point, correct?  You would

 8   agree it doesn't take 10 minutes to say what you testified that

 9   conversation consisted of, correct?
10       MR. DUMBACHER: Objection; mischaracterizes.  He said it

11   took less than 10 minutes, not 10 minutes.
12       JUDGE ROSAS: Well, answer the second part of that

13   question.  She asked the first, she was thinking, and then I

14   take that as counsel putting a second question before the

15   witness.  Restate that second part.
16       MS. ROBERTS: Correct.
17       BY MS. ROBERTS: 
18  Q   You've testified that your conversation was less than 10

19   minutes, correct?
20  A   Yes.
21  Q   So it was more than five minutes, correct?
22  A   Yes.
23  Q   So it ranged in time from anywhere between 5 to 10

24   minutes, is that correct?
25  A   Correct.
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 1  Q   Your testimony concerning the card, there was more that

 2   you discussed than just what you testified to so far, correct?

 3  A   At the time of signing the card, it was just conversation

 4   of the card.
 5  Q   So more was said by Mr. Malone than what you testified to,

 6   correct?
 7  A   No.  It was a very simple, short conversation of what the

 8   card was for and that was it.
 9  Q   And you're testifying that that took between 5 and 10

10   minutes, is that correct?
11  A   What I can remember, yes.
12  Q   You read the card, correct?
13  A   Correct.
14  Q   And when you spoke to Chris Spencer, where were you when

15   you spoke to him?
16  A   Out in the maintenance shop.
17  Q   Who was present?
18  A   It would have been Chris, Mr. Malone, most of the

19   electricians were there, too.
20  Q   How many other electricians were there?
21  A   Two.
22  Q   Who are they?
23  A   It would have been Eric Olsen and Tim Bulger (ph.).

24  Q   How long did that conversation last?
25  A   I'm not sure.
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 1       MS. ROBERTS: I have no other questions, Your Honor.

 2       MR. MANZOLILLO: Nothing further, Your Honor.

 3       JUDGE ROSAS: Any redirect?
 4       MR. DUMBACHER: Yes, Your Honor.
 5       REDIRECT EXAMINATION
 6       BY MR. DUMBACHER: 
 7  Q   Mr. Duschen, the counsel for the General Counsel asked you

 8   about the length of your conversation with Mr. Malone.  Did

 9   that include the time that -- you testified, I believe, it was

10   5 to 10 minutes, is that correct?
11  A   Yes.
12  Q   Does that include -- does your calculation include the

13   time it took you to sign the card?
14  A   Correct.
15       MR. DUMBACHER: Nothing further.
16       RECROSS EXAMINATION
17       BY MS. ROBERTS: 
18  Q   Were you talking when you were signing your card?  Was

19   there conversation going on when you were signing your card?

20  A   I'm not sure.
21       MS. ROBERTS: I have no other questions, Your Honor.

22       JUDGE ROSAS: Okay, I think we're done.  Thank you, sir.

23   You're excused.  If you would just wait outside for a minute?

24   In the meantime, when you leave here, today, I'm asking that

25   you not discuss your testimony with anyone until you are
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 1   advised by counsel or the company that the record in the case

 2   is closed.  Thank you very much.
 3       THE WITNESS: Thank you.
 4   (Witness excused.)
 5       JUDGE ROSAS: Do you have a proffer?
 6       MR. DUMBACHER: Yes, I do, Your Honor.  Your Honor, thank

 7   you.  If Mr. Duschen were permitted to testify, we believe he

 8   would testify to the following, which we understand is

 9   precluded based upon Your Honor's rulings to date.
10   Mr. Duschen attended multiple union meetings during the

11   campaign.  He went in with an open mind, but felt like the

12   union provided false information to him and other employees.

13   He also discussed the union with other employees at the plant.

14   He decided that based upon those conversations, he was not

15   interested in union representation.
16   He believes the union vote was fair and it does not make

17   sense to him and other employees why the National Labor

18   Relations Board would force a vote on the employees when a fair

19   one was already conducted.
20   During the campaign, Mr. Duschen read and received

21   contemporaneous with receiving Respondent's Exhibits 47, 49,

22   54, and 56.  And had Mr. Duschen been permitted to testify, he

23   would have provided that testimony.
24       MS. ROBERTS: We object, Your Honor.
25       MR. MANZOLILLO: That's right.
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 1       JUDGE ROSAS: Objection sustained.  Next witness?

 2   (Pause.)
 3       JUDGE ROSAS: Next witness?
 4       MR. POWELL: The company calls Anthony Caltabiano.

 5       JUDGE ROSAS: Good afternoon, sir.  Please raise your

 6   right hand.
 7   (Whereupon,
 8       ANTHONY CALTABIANO,
 9   was called as a witness by and on behalf of the Respondent and,

10   after having been duly sworn, was examined and testified as

11   follows:)
12       JUDGE ROSAS: Please state and spell your name, and

13   provide us with your address.
14       THE WITNESS: My name is Anthony M. Caltabiano, A-N-T-H-O-

15   N-Y, M as in Michael, C-A-L-T, as in Tom, A, B as in boy,

16   I-A-N-O.
17       DIRECT EXAMINATION
18       BY MR. POWELL: 
19  Q   Good afternoon, Mr. Caltabiano.  Are you here pursuant to

20   a subpoena?  Are you here pursuant to a subpoena?
21  A   Yes.
22  Q   Where are you employed?
23  A   Where was I born?
24  Q   No.  Where are you employed?
25  A   Where am I employed?  Novelis Oswego.
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 1       MR. POWELL: I do have a proffer.
 2       JUDGE ROSAS: -- when you do leave here today, leave the

 3   courtroom, the hallway, leave the building, please do not

 4   discuss your testimony with anyone until you are advised by

 5   counsel or the company that the record in the case is closed.

 6   Thank you very much.
 7       (Witness excused.)
 8       JUDGE ROSAS: Whenever you're ready.
 9       MR. POWELL: Yes, Your Honor.  Your Honor, based upon your

10   rulings with regard to cumulative evidence, the following

11   evidence, as we understand it, would be excluded and we contend

12   that it would be relevant.
13   Mr. Caltabiano would have testified, if permitted, that he

14   received and contemporaneously reviewed Respondent's Exhibits

15   54 and 56, and 47, and Exhibit 49, Respondent's Exhibit 49.  He

16   also would have testified that he received Exhibit 70 or 77 in

17   terms of the information that was provided to him during the

18   union campaign, as well as Respondent's Exhibit 243.

19   In addition, based upon your previous rulings at the
20   outset of the case regarding the scope of testimony permitted

21   about the union campaign, we believe that the evidence -- the

22   following evidence would have been excluded and contend that it

23   should be admitted for purposes of the context of the overall

24   campaign and Section 8(a)(1) allegations; the issue of

25   causation; reasons for the loss of support; and any election
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 1   majorities for the union, and as to the potential remedy of the

 2   case.
 3   Mr. Caltabiano would testify that he had previously worked

 4   at a unionized facility.  He left because he didn't see the

 5   union helping his employment and he had no opportunity to move

 6   up the ladder like he does at Novelis.  That he didn't see any

 7   reason to have a union at Novelis because the company treated

 8   him fairly.
 9   He believes that the company treated employees very fair

10   during the campaign, that the company didn't threaten anyone.

11   It was just an education program.  He never heard anyone say

12   that they felt threatened by the company because of their

13   pro-union views.
14   He sees that the company is investing millions of dollars

15   in Oswego and doesn't see how the Steelworkers would help any

16   of that.  He shared those opinions with his co-workers during

17   the course of the campaign and believes that the election

18   result that was obtained was a fair result.  And if permitted

19   to testify, he would have testified on those subjects as well.

20       MR. MANZOLILLO: We object.
21       MS. ROBERTS: Object.
22       JUDGE ROSAS: Objection sustained.  Next witness.

23       MR. MANZOLILLO: Your Honor, we would also note that there

24   the proffer that's in light of exhibits being proffered,
25   different between the --
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 1       JUDGE ROSAS: No.  Those are the ones that I issued an

 2   order.
 3       MR. MANZOLILLO: I know.  But I'm saying in their

 4   proffers, they're putting forward different exhibits for

 5   different employees.
 6       MR. POWELL: That's going to depend on the potential

 7   testimony of the employee.  We're not proffering the same

 8   exhibits as to all employees.  It depends on what the witness

 9   would have testified to.  We're not, you know, if a witness

10   couldn't testify as to certain exhibits, we're not proffering.

11       JUDGE ROSAS: You're referring to exhibits that I've

12   declared at this point further testimony can be cumulative,

13   right?
14       MR. MANZOLILLO: Right.  This goes to the issue of whether

15   all of these exhibits were seen by an employee, were received

16   by the employee.  Counsel is just suggesting that not every

17   employee will be able to testify to them all.
18       JUDGE ROSAS: Look, I've made my ruling.  You all take it

19   for whatever it's worth.  If the General Counsel or Charging

20   Party want to put something on, on their case that counters my

21   understanding, then they're going to have to bring back people,

22   I guess, to address it, if they want.  I've ruled based on what

23   my perception was in an attempt to regulate the case

24   efficiently.  I may be wrong and maybe this case will go on for

25   a long time.  But we will find out.  I appreciate you noting
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 1   that for the record, counsel.
 2   (Pause.)
 3       JUDGE ROSAS: On the record.
 4       MR. DUMBACHER: Respondent calls Mark Sharkey.

 5       JUDGE ROSAS: Sir, please raise your right hand.

 6   (Whereupon,
 7       MARK SHARKEY,
 8   was called as a witness by and on behalf of the Respondent and,

 9   after having been duly sworn, was examined and testified as

10   follows:)
11       JUDGE ROSAS: Please state and spell your name and provide

12   us with your address.
13       THE WITNESS: Mark E. Sharkey, M-A-R-K, S-H-A-R-K-E-Y,

14   middle initial E, 8217 Ford Road, Red Creek, New York, 13143.

15       DIRECT EXAMINATION
16       BY MR. DUMBACHER: 
17  Q   Mr. Sharkey, thank you for coming today.  Are you here

18   pursuant to a subpoena?
19  A   Yes, sir.
20  Q   Where do you work?
21  A   At Novelis.
22  Q   In Oswego, New York?
23  A   Oswego, New York, County Route 1A.
24  Q   How long have you been employed with Novelis?

25  A   December will be my 11th year.
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 1  Q   During the course of the union campaign, did any member of

 2   management make any statement that the plant would close if the

 3   union was brought in?
 4       MS. ROBERTS: Objection to the form of the question, lack

 5   of foundation and the leading.
 6       JUDGE ROSAS: Overruled.  You can answer.

 7       BY MR. DUMBACHER: 
 8  Q   During the campaign, did anyone in management ever make a

 9   statement that employees would be laid off if the union --

10       MS. ROBERTS: Same objection.
11       MR. DUMBACHER: Your Honor, she did not let me finish the

12   question.
13       JUDGE ROSAS: You've got to wait, got to wait.  Sir, just

14   so counsel is not concerned that your answer is getting out

15   before she can have an opportunity, just give it a minute

16   before you answer, okay?
17       THE WITNESS: Okay.
18       JUDGE ROSAS: Or a few seconds.  Go ahead, repeat the

19   question.
20       MR. DUMBACHER: Yes, sir.
21       BY MR. DUMBACHER: 
22  Q   During the union campaign, did any member of management

23   ever make a statement that the employees of the plant would be

24   laid off if the union was brought in?
25       MS. ROBERTS: Objection.
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 1       THE WITNESS: No.
 2       JUDGE ROSAS: No.  Overruled.
 3       MR. DUMBACHER: Your Honor, Ms. Roberts already made that

 4   objection.  I mean she's making the same objection to the same

 5   question.  It's just -- okay, did the record reflect that he

 6   said no or do I need to re-ask the question.
 7       JUDGE ROSAS: The record will reflect that I said no and

 8   the witness said no.
 9       MR. DUMBACHER: Yes, Your Honor.
10       JUDGE ROSAS: The objection was overruled.

11       MR. DUMBACHER: Thank you.
12       MS. ROBERTS: Again.
13       JUDGE ROSAS: I was anticipating that he didn't remember

14   or you weren't going to have known what his answer was and I

15   was telling you.
16       BY MR. DUMBACHER: 
17  Q   You testified earlier that you -- what was the name of the

18   office where you signed the union authorization card?

19  A   It's a pusher office we call it.  It's where all the
20   furnaces are.  It's a place we work.
21  Q   Have you ever called the pusher office a "slash" break

22   room?
23       MS. ROBERTS: Objection, leading.
24       JUDGE ROSAS: Sustained.
25       BY MR. DUMBACHER: 
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 1  Q   Have you ever heard any office in the plant referred to as

 2   a "slash" break room?
 3       MS. ROBERTS: Objection.
 4       JUDGE ROSAS: Overruled.  You can answer that.

 5       THE WITNESS: No.
 6       MR. DUMBACHER: At this time, Your Honor, subject to

 7   proffer at the conclusion of cross-examination, Respondent

 8   rests with this witness.
 9       MS. LANGAN: No questions, Your Honor.
10       MS. LESLIE: Can we have a minute?
11       JUDGE ROSAS: Off the record.
12   (Discussion off the record.)
13       JUDGE ROSAS: On the record.  GC cross?
14       MS. LESLIE: Your Honor, if I could approach the witness,

15   please?  Thank you.  I am showing the witness what has been

16   marked and entered into evidence as GC Exhibit 71, and it's

17   Page 12.
18       CROSS-EXAMINATION
19       BY MS. LESLIE: 
20  Q   If you can just look at that bottom item, is that your

21   union authorization card?
22  A   Yes.
23  Q   And that's your signature?
24  A   Yes.
25  Q   You filled it out on December 31, 2013?
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 1  A   Yes.
 2  Q   Was Doug Borer in the room when you signed your card?

 3  A   No.
 4  Q   Was there a rumor that Doug Borer was in the room while

 5   Bob Cornelius was talking to people about the union?

 6  A   Not when I was there.
 7  Q   Was there a rumor within the plant that Doug Borer was

 8   there when Bob Cornelius was talking about the union on another

 9   occasion?
10  A   Not that I'm aware of.
11  Q   How long did that conversation last, the one with Bob?

12  A   Fifteen, twenty minutes.
13  Q   Do you take your breaks in the pusher office?
14  A   It's where I work.  No, I don't.
15  Q   Is there any coffee maker in that office?
16  A   There is a coffee maker in that office.
17  Q   And do people bring in newspapers to that office?

18  A   There is a whole 'nother break room that we have, that we

19   call the fishbowl, which is our break room.
20  Q   Is that attached to the pusher office?
21  A   It's probably 100 yards away.
22  Q   Do other people take their breaks in the pusher office?

23  A   Just the people that work there.
24       MS. LESLIE: I have no other questions.
25       MR. MANZOLILLO: Nothing further, Your Honor.
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 1       JUDGE ROSAS: Redirect?
 2       MR. DUMBACHER: Nothing further, Your Honor, except the

 3   proffer.
 4       JUDGE ROSAS: Sir, you are excused.  If you can just wait

 5   outside for a minute.  And when you leave here, today, I'm

 6   directing that you not discuss your testimony with anyone until

 7   you are advised by counsel or the company that the record in

 8   the case is closed.  Thank you very much.
 9   (Witness excused.)
10       MR. DUMBACHER: Your Honor, based upon your prior rulings

11   and our understanding of those rulings, if Mr. Sharkey were

12   permitted to testify further, he would testify that he attended

13   a union meeting at the Elks Lodge, at Fulton, New York.  During

14   the union campaign he attended, he thought the meeting was a

15   waste of time after witnessing an employee, Raymond Watts, and

16   some maintenance employees get into a heated argument.  Mr.

17   Sharkey was at the meeting for approximately three to five

18   minutes, and left, and did not attend another union meeting.

19   Mr. Sharkey conducted substantial amount of research on

20   his own, on the internet, about unions.  He also spoke to both

21   pro-union and folks who were against the union during the

22   campaign, in addition to former employees of Huhtamaki, who

23   worked under union contracts and had been union members.  And

24   the impression he got from those employees was that the union

25   only helps people or helps the type of people you would not
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 1   want employed at the plant where you work.  And that unions

 2   just take employees' dues.
 3   Mr. Sharkey would also testify that he received and
 4   reviewed contemporaneously Respondent's Exhibits 47, 49, 54,

 5   and 56, if he were permitted to testify.  That is Respondent's

 6   proffer as to Mr. Sharkey.
 7       MR. MANZOLILLO: We would object, Your Honor.

 8       MS. ROBERTS: We would object, Your Honor.

 9       JUDGE ROSAS: Objection sustained.  Next witness?

10   (Pause.)
11       JUDGE ROSAS: Back on.  Next witness?
12       MR. POWELL: The company calls Darrel Hunter.

13       JUDGE ROSAS: Sir, please raise your right hand.

14   (Whereupon,
15       DARREL HUNTER,
16   was called as a witness by and on behalf of the Respondent and,

17   after having been duly sworn, was examined and testified as

18   follows:)
19       JUDGE ROSAS: Please state and spell your name and state

20   your address.
21       THE WITNESS: Darrel James Hunter, D-A-R-R-E-L, J-A-M-E-S,

22   H-U-N-T-E-R.  I reside at 3923 County Route 4, Oswego, New

23   York, 13126.
24       DIRECT EXAMINATION
25       BY MR. POWELL: 
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 1  Q   Mr. Hunter, are you here pursuant to a subpoena?

 2  A   I'm sorry, what was that?
 3  Q   Are you here pursuant to a subpoena?
 4  A   Yes.
 5  Q   When you speak, just speak into the microphone a little

 6   bit so the judge can hear you.
 7  A   Yes, I am.
 8  Q   Okay.  Where are you employed?
 9  A   Novelis.
10  Q   And at the Oswego plant?
11  A   Yes.
12  Q   How long have you been employed at the Novelis Oswego

13   Works?
14  A   It'll be nine years this October 5th.
15  Q   What department are you in?
16  A   Cold mill maintenance.
17  Q   What is your position in the cold mill maintenance

18   department?
19  A   I am a cold mill mechanic, also the crew leader for

20   A shift.
21  Q   You work on the A shift?
22  A   A shift.
23  Q   Were you a crew leader at the time of the union campaign

24   in January and February of 2014?
25  A   Yes.
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 1  Q   Who is your supervisor?
 2  A   Brad Fox.
 3  Q   Was that the same reporting relationship as you had during

 4   the time of the union campaign in January and February 2014?

 5  A   I believe so.
 6  Q   Who does Brad Fox report to?
 7  A   Brad Fox reports to -- oh, geez, that's Sam Patayne.

 8  Q   Was that the same as during the union campaign?

 9  A   Yes.
10  Q   Do you know who Mr. Patayne reports to?
11  A   Sam Patayne reports to Greg Dufore, currently.  I believe

12   at that time it was -- I forget, he left.
13  Q   Leo Burns?
14  A   Yes, Leo Burns.
15  Q   Briefly describe your job responsibilities as a cold mill

16   maintenance mechanic.
17  A   If anything breaks, I have to repair it, pneumatics,

18   hydraulics, troubleshooting, welding, fabrication, any

19   mechanical component.
20  Q   During the course of the union campaign in January and

21   February 2014, were you ever approached by any employees about

22   -- were you ever approached and asked to sign a union card?

23  A   Multiple times.
24  Q   Do you recall who approached you?
25  A   Everett Abare.
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 1  Q   Describe what Mr. Abare said to you when he approached you

 2   to sign a union card.
 3  A   He came up to the shop.  It seemed to be a daily thing.

 4   And just showed us the cards, explained to us that this is for

 5   informational purposes to show our interest in the union, and

 6   that ultimately it would come down to a vote and that would be

 7   final.
 8  Q   Do you recall anything else that Mr. Abare told you?

 9  A   No.
10  Q   Was anyone else present at the time Mr. Abare approached

11   you about signing the union card?
12  A   Other times that he approached, there were other people

13   present.  But the time that I signed it, no one else was there.

14   We were at my bench.  And then my partner came up after the

15   fact, after I signed it.
16  Q   Who is your partner?
17  A   Michael Brassard.
18  Q   At the other times you heard Mr. Abare -- were you present

19   when Mr. Abare approached others about signing a union card?

20       MR. MANZOLILLO: Objection.
21       THE WITNESS: Yes.  He came into the shop.

22       JUDGE ROSAS: I'm sorry.  There is an objection?

23       MR. MANZOLILLO: Objection was heard from other employees,

24   present during --
25       JUDGE ROSAS: When Abare approached other employees?  Did
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 1   you want to say something?
 2       MS. ROBERTS: Same objection.
 3       JUDGE ROSAS: Okay.  Overruled.  Were you there?

 4       BY MR. POWELL: 
 5  Q   Were you present with Mr. Abare approached other employees

 6   about signing a union card?
 7  A   Yes.
 8  Q   Do you recall what Mr. Abare told other employees on those

 9   occasions?
10  A   Every time, I just recall him saying that it was to show

11   our interest in the union and to get more information so that

12   the union would get back to us and let us know what they could

13   do for us.
14       MR. POWELL: General Counsel's Exhibit 96.

15       BY MR. POWELL: 
16  Q   Mr. Hunter, I've put in front of you what's been
17   previously admitted into evidence as General Counsel's

18   Exhibit 96.  Is that the union card that you signed?
19  A   Yes, it is.
20  Q   Did you sign it on or about January 11, 2014?
21  A   Yes, I did.
22  Q   During the time period of the union campaign, did the

23   company communicate any information -- did company managers

24   communicate any information to you about the decision that you

25   would need to make in the union elections?
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 1  A   They had our meetings in the main cafeteria, just

 2   explaining to us that everything was started from scratch, and

 3   that things could go whatever way.
 4  Q   When you're talking about that, are you talking about

 5   union negotiations?
 6  A   Yeah.
 7  Q   And what did they explain about union negotiations?

 8  A   Everything was on the table.
 9  Q   At any point in time during the company's communications

10   to you during the union campaign in January and February 2014,

11   did anyone from the company management team ever make any

12   statements to the effect that the plant would shut down or

13   could shut down if the union was voted in?
14       MS. ROBERTS: Objection, Your Honor, to the form of the

15   question, leading, assumes facts not in evidence.
16       JUDGE ROSAS: Overruled.  You can answer.

17       THE WITNESS: No one ever told me in management that the

18   plant was going to shut down, or that we could lose any jobs,

19   or anything would be taken away.
20       MR. POWELL: No further questions, Your Honor, subject to

21   a proffer.
22       MS. LANGAN: No questions, Your Honor.
23       JUDGE ROSAS: Cross?
24       MS. ROBERTS: Can we have a minute?
25       JUDGE ROSAS: Sure, off the record.
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 1   (Discussion off the record.)
 2       JUDGE ROSAS: Back on the record.  Cross-examination?

 3       MS. ROBERTS: We have no questions for this witness, Your

 4   Honor.
 5       MR. MANZOLILLO: No questions, either, Your Honor.

 6       JUDGE ROSAS: Sir, we are concluded with your testimony.

 7   If you can wait outside for further instructions.  In the

 8   meantime, when you leave the hearing today, do not discuss your

 9   testimony with anyone until you're advised by counsel or the

10   company that the testimony record in this case is closed.

11   Okay?  Thank you very much.
12   (Witness excused.)
13       MR. POWELL: Your Honor, based upon your previous rulings

14   regarding cumulative evidence, we believe that the following

15   evidence would have been excluded.  That is that Mr. Hunter

16   received and contemporaneously reviewed Exhibits 47, 49, 54,

17   and 56.  And that the information contained in Respondent's

18   Exhibits 77 and 243 were covered by his managers.
19   He also would have testified that during the course of the

20   union campaign, he got a lot of pressure to sign a union card

21   and that he did not have any idea that signing a union card

22   meant he was designating the union as his bargaining

23   representative.
24   He did not think much of the pro-union campaign.  The

25   employees had cartoonish leaflets making fun of the company.
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 1   And he thought that the union's campaign was pretty childish.

 2   He thought that the company was factual throughout its

 3   campaign; that they just told employees that things were up for

 4   negotiation, and that he never felt threatened by anything the

 5   company said.  That the company just told him that they

 6   couldn't tell him how to vote, just make sure you're informed

 7   to do the best thing for your families.
 8   He believes that the union lost support for a number of

 9   reasons.  First, that employees were told that employees could

10   pick their own representatives if the union won, but later they

11   were told that certain employees would be the union stewards,

12   as though the employees would have no say in the matter, and

13   that he did not like that.  He also heard that union dues would

14   be less than what people explained at the end of the campaign

15   process and that also felt misleading to him and to his

16   co-workers.
17   He believes that there are a number of employees who still

18   support the union today.  And he also believes that the first

19   election, the election that was conducted was fair.  He

20   believes also that election should be upheld, but that if there

21   is a finding of any kind of a violation in this case that there

22   should be another vote and the union should not be forced on

23   the employees such as him who voted against the union.

24       JUDGE ROSAS: So the record is clear, you mentioned in a

25   portion of the proffered testimony something about what he
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 1   understood or misunderstood that was signing?  What was he

 2   going to testify in that specific regard?
 3       MR. POWELL: That it was his subjective -- the reason that

 4   I think it would be proffered, I think it was his subjective

 5   understanding.  He never had any understanding that the union

 6   -- signing a card meant that he was designating the union as

 7   his bargaining representative.  I think I started to ask him

 8   that question and it was objected to.
 9       JUDGE ROSAS: Okay.
10       MS. ROBERTS: We would object to that testimony, Your

11   Honor.
12       MR. MANZOLILLO: We would, too, Your Honor.

13       JUDGE ROSAS: Objection sustained.  Next witness.

14   (Pause.)
15       MR. DUMBACHER: We're on the record?
16       JUDGE ROSAS: Yeah.
17       MR. DUMBACHER: Respondent calls Jason Roy.

18       JUDGE ROSAS: Sir, please raise your right hand.

19   (Whereupon,
20       JASON ROY,
21   was called as a witness by and on behalf of the Respondent and,

22   after having been duly sworn, was examined and testified as

23   follows:)
24       JUDGE ROSAS: Please state and spell your name, and state

25   your address.
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 1       THE WITNESS: J-A-S-O-N, R-O-Y.  13 County Route 31,

 2   Oswego, New York, 13126.
 3       DIRECT EXAMINATION
 4       BY MR. DUMBACHER: 
 5  Q   Mr. Roy, thank you for coming today.  Are you here

 6   pursuant to a subpoena?
 7  A   Yes.
 8  Q   Where are you currently employed?
 9  A   Novelis.
10  Q   That's in Oswego, New York?
11  A   Correct.
12  Q   How long have you been employed by Novelis?
13  A   Nine and a half years.
14  Q   Which department do you currently work?
15  A   Engineering maintenance, in the roll shop.
16  Q   Did you work in the roll shop, engineering maintenance,

17   during the union campaign, January and February 2014?

18  A   No.  I worked in ingot prep (ph.) at that time.
19  Q   That's in hot mill?
20  A   Yes.
21  Q   What were your job duties when you worked in ingot prep?

22  A   I scaled for ingots and assigned them off to the furnaces.

23  Q   Where are the furnaces located?
24  A   They're in the hot mills.
25  Q   Who was your crew leader during the union campaign?
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 1  A   That would be Burt Knight (ph.).
 2  Q   Who was your associate leader?
 3  A   I'm sorry?
 4  Q   Who was your associate leader at the time, do you recall?

 5  A   Associate leader?
 6  Q   Yeah, is that term --
 7  A   Oh, above Burt?  The person above Burt would be Kevin

 8   Shuck.
 9  Q   Who did you report to during the union campaign?

10  A   Burt Knight was my crew leader, who I reported to.

11  Q   Do you have any previous experience in a union
12   environment?
13       MS. ROBERTS: Objection to relevance.
14       JUDGE ROSAS: Overruled.  You can answer.

15       THE WITNESS: Yes.
16       BY MR. DUMBACHER: 
17  Q   Can you describe that, please?
18  A   I worked at Oswego State University, under the CSEA Union.

19  Q   How long did you work at Oswego State University?

20  A   About five years.
21       MS. ROBERTS: Same objection to the whole line of

22   testimony.
23       JUDGE ROSAS: Overruled.  You can answer.

24       THE WITNESS: Five years.
25       BY MR. DUMBACHER: 
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 1  Q   During the course of the union's campaign, did you sign a

 2   union card?
 3  A   Yes.
 4  Q   Where did you obtain the card?
 5  A   In the roll shop.
 6  Q   From who?
 7  A   Mark Denny (ph.).
 8  Q   At the time you obtained the card -- who is Mr. Denny?

 9  A   He works on -- he's an assembler on B crew.
10  Q   He's an hourly employee for Novelis Oswego?
11  A   Yes.
12  Q   At the time you obtained the card from Mr. Denny, what did

13   he say to you?
14  A   He told me it was for, to get the union in, to have

15   meetings for informational purposes.
16  Q   Did you sign a card after Mr. Denny provided that

17   information?
18  A   Yes.
19  Q   Did you give the card to Mr. Denny?
20  A   Yes.
21  Q   Did you attend a speech prior to the election in which the

22   CEO, Phil Martens, and the plant manager, Chris Smith, spoke

23   at?
24  A   No.
25       MR. DUMBACHER: At this time, Respondent rests with this
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 1   witness, subject to a proffer following cross-examination.

 2       MS. LANGAN: No questions, Your Honor.
 3       JUDGE ROSAS: Cross?
 4       MS. ROBERTS: A minute, Your Honor.
 5       JUDGE ROSAS: Off the record.
 6   (Discussion off the record.)
 7       JUDGE ROSAS: Cross?
 8       CROSS-EXAMINATION
 9       BY MS. ROBERTS: 
10  Q   Mr. Roy, you testified about signing a union authorization

11   card.
12       MS. ROBERTS: May I approach the witness, Your Honor?

13       BY MS. ROBERTS: 
14  Q   Mr. Roy, is that the card you signed?
15       JUDGE ROSAS: What are you showing him?

16       MS. ROBERTS: I'm sorry, General Counsel's Exhibit, I

17   believe it's 71.
18       JUDGE ROSAS: Hold on.  Do you have it?
19       MR. DUMBACHER: We have General Counsel Exhibit 71.  I

20   believe it's a compilation of cards, so I think she needs to

21   refer to which one it is.
22       MS. ROBERTS: It's the center card, Page 11.
23       BY MS. ROBERTS: 
24  Q   Mr. Roy, you signed the card that's represented in General

25   Counsel's Exhibit 71, Page 11, in the center, is that right?
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 1  A   Yes.
 2  Q   That's your signature on the card?
 3  A   Yes.
 4  Q   And that's your full name and address, and email

 5   information on the card?
 6  A   Yep.
 7  Q   And you wrote that information on the card?
 8  A   Yes.
 9  Q   You read the card, correct?
10  A   I don't recall if I read it, at the time.
11  Q   You don't recall now?
12  A   Right.
13  Q   You may have read it then and recall at that time?

14  A   Yeah, I don't remember if I read it at the time that I

15   signed it.
16  Q   You don't recall in this moment.
17  A   Right.
18  Q   And where were you, when you signed the card?

19  A   In the roll shop.
20  Q   Who else was present?
21  A   Mark Denny.
22  Q   Was anyone else present?
23  A   Not at the time that I signed.
24  Q   How long did you talk to Mr. Denny in the roll shop?

25  A   I'd say 15 minutes.
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 1  Q   And your testimony here today regarding Mr. Denny's

 2   statements to you regarding the card took significantly less

 3   than 15 minutes, wouldn't you agree?
 4  A   We talked more about benefits of the union versus the

 5   benefits of a nonunion.
 6  Q   And those benefits that you talked about regarding the

 7   union, you'll get those benefits from the union -- you were

 8   told you would get those benefits from the union by them

 9   representing you, isn't that true?
10  A   Correct.
11       MS. ROBERTS: No further questions for this witness.

12       MR. MANZOLILLO: Nothing further, Your Honor.

13       JUDGE ROSAS: Redirect?
14       MR. DUMBACHER: Nothing further.
15       MS. LANGAN: No questions.
16       MR. DUMBACHER: Subject to proffer.
17       JUDGE ROSAS: Thank you, sir.  You are excused.  Sir,

18   also, when you leave here today, do not discuss your testimony

19   with anyone until you are advised by counsel or the company

20   that the record and the testimony in the case is completed.

21   Okay?  I appreciate it.  Thank you.
22   (Witness excused.)
23       MR. DUMBACHER: Your Honor, if Mr. Roy were permitted to

24   continue to testify, we believe he would testify to the

25   following, which we understand is precluded by your prior
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 1   rulings in this matter.
 2   Mr. Roy conducted research about the pros and cons of

 3   unionization, including conducting research online.  He also

 4   talked to co-workers who worked at Huhtamaki, a unionized

 5   employer.  Those folks were members of the Steelworkers prior

 6   to coming to Novelis.  The employees he talked to told him that

 7   the USW would not help them and that the USW had shut down

 8   other plants.
 9   Mr. Roy also heard a lot of good -- what he considered to

10   be good employees at Novelis say that they would quit if the

11   union was elected.  Mr. Roy's discussions and his independent

12   research persuaded him not to support the union.
13   Mr. Roy would also testify that he received and reviewed

14   contemporaneously Respondent's Exhibits 47, 49, 54, and 56.

15       MR. MANZOLILLO: We would object, Your Honor.

16       MS. ROBERTS: We'd object as well, Your Honor.

17       JUDGE ROSAS: Objection sustained.  Next witness.

18   (Pause.)
19       JUDGE ROSAS: On the record.  Have a seat.

20       MR. POWELL: The company calls Mark Taormina, sorry.

21       JUDGE ROSAS: Sir, please raise your right hand.

22   (Whereupon,
23       MARK TAORMINA,
24   was called as a witness by and on behalf of the Respondent and,

25   after having been duly sworn, was examined and testified as
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 1   follows:)
 2       JUDGE ROSAS: Please state and spell your name, and

 3   provide us with an address.
 4       THE WITNESS: Mark Taormina, M-A-R-K, T, as in Tom,

 5   A-O-R-M-I-N-A, 63 Garden Drive, Oswego, New York.

 6       COURT REPORTER: What's the last name?

 7       THE WITNESS: T, as in Tom, A-O-R-M, as in Mary, I-N, as

 8   in Nancy, A.
 9       DIRECT EXAMINATION
10       BY MR. POWELL: 
11  Q   Mr. Taormina, are you here pursuant to a subpoena?

12  A   Yes.
13  Q   Where are you currently employed?
14  A   Novelis.
15  Q   At the Oswego plant?
16  A   Yes.
17  Q   How long have you been employed at Novelis Oswego plant?

18  A   Twenty-nine years.
19  Q   What position do you hold with the company?
20  A   Mobile equipment crew leader.
21  Q   How long have you held that job?
22  A   Four years.
23  Q   During the time of the union campaign in January and

24   February 2014, who did you report to?
25  A   Cliff Pelton.
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 1  Q   Do you know who Mr. Pelton reported to, at that time?

 2  A   Ernie Tresidder.
 3  Q   During the time of the union campaign, did you attend any

 4   union meetings?
 5  A   Yes.
 6  Q   Where?
 7  A   One in Fulton; one at the Pipefitters, I believe, down in

 8   Oswego.
 9  Q   Do you recall where the meeting was held in Fulton?

10  A   Yeah, I believe it was the Elks club.
11  Q   Did you speak at the meeting in Fulton?
12  A   Yes.
13  Q   What did you say at that meeting?
14       MS. ROBERTS: Objection.
15       MR. MANZOLILLO: Objection to the relevance.

16       JUDGE ROSAS: Sustained.
17       BY MR. POWELL: 
18  Q   Were there any union officials present at that meeting?

19  A   Yes.
20  Q   Do you recall whether a Mr. Ridgeway was present?

21  A   Yes, he was.
22  Q   During the union campaign, January and February 2014, do

23   you recall the company addressing the subject of union

24   negotiations?
25       MS. ROBERTS: Objection to the form of the question.
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 1       JUDGE ROSAS: Overruled.
 2       BY MR. POWELL: 
 3  Q   You can answer the question.
 4  A   Can you just say that again?
 5  Q   Sure.  During the course of the union campaign in January

 6   and February 2014, do you recall the company providing you with

 7   any information on the subject of union negotiations?

 8  A   Yes.
 9  Q   What do you recall the company -- the information the

10   company provided you on that subject?
11  A   That if we were to go union, everything would be bargained

12   for.
13  Q   At any point in time during the union campaign, did any

14   company manager make any statements to the effect that if the

15   union was voted in, the plant would be shut down?
16       MS. ROBERTS: Objection.
17       JUDGE ROSAS: Overruled.
18       BY MR. POWELL: 
19  Q   You can answer the question.
20  A   No.
21  Q   At any point in time during the union campaign, in January

22   and February 2014, did any company manager ever make any

23   statements to you to the effect that if the union was voted in,

24   employees would be laid off as a result of that?
25       MS. LESLIE: Objection, leading.
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 1       JUDGE ROSAS: Overruled.
 2       MS. LESLIE: Lack of foundation.
 3       JUDGE ROSAS: Overruled.  You can answer.

 4       THE WITNESS: No.
 5       BY MR. POWELL: 
 6  Q   What did the company communicate to you and other

 7   employees about how to make the decision on to vote or not to

 8   vote for the union?
 9  A   Be honest and go over it with your family, and see how

10   it's going to affect you, or me, myself, my family.
11       MR. POWELL: Subject to a proffer, I don't have any other

12   questions for this witness.
13       MS. LANGAN: No questions, Your Honor.
14       JUDGE ROSAS: Cross?
15       MS. ROBERTS: No questions, Your Honor.
16       MR. MANZOLILLO: No questions, Your Honor.

17       JUDGE ROSAS: Sir, you're excused.  Is there going to be a

18   proffer?
19       MR. POWELL: Yes, Your Honor.
20       JUDGE ROSAS: You can just wait outside for a minute.  In

21   the meantime, when you leave here today, please do not discuss

22   your testimony with anyone until you are advised by the company

23   or counsel that the testimony and record in the case are

24   closed.  Thank you.
25   (Witness excused.)
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 1       MR. POWELL: Your Honor, based upon your previous rulings

 2   as to the cumulative nature of the testimony, Mr. Taormina

 3   would have testified that he received and contemporaneously

 4   reviewed Exhibits 47, 49, 54, and 56, Respondent's exhibits.

 5   He further would have testified based upon -- I believe

 6   the testimony would have been excluded based upon your earlier

 7   rulings in the case about the scope of evidence admissible with

 8   regard to the campaign and employee sentiments with regard to

 9   the campaign, he would have testified that he spoke to a number

10   of his co-workers who came from union workplaces and they

11   didn't want any part of the union.  That he didn't think that a

12   union could help the employees at Oswego out, because the

13   company provides good working conditions and pay.

14   That during the union meeting that he attended, he spoke

15   with -- Mr. Taormina spoke up and asked Mr. Ridgeway, you know,

16   we make good money and have good benefits, how are you going to

17   improve it.  And that Mr. Ridgeway answered that he couldn't

18   promise the employees anything.  Mr. Taormina believes that the

19   company ran a clean -- oh, at that same meeting, Mr. Taormina

20   also asked Mr. Ridgeway if the union was going to take over the

21   company's pensions and that Mr. Ridgeway said, no, we're not

22   interested in that.
23   During the course of that same meeting, Mr. Taormina asked

24   Mr. Ridgeway can you tell me why all of these union plants have

25   closed and that Mr. Ridgeway did not have any good response to
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 1   that question.
 2   He believes that the company ran a clean campaign.  He

 3   never saw anyone threatened or coerced, or anything like that.

 4   He found in a number of instances that union supporters were

 5   very disrespectful and that that turned him off.
 6   A couple of co-workers, Joe Scanoski and Ray Watts, told

 7   him because he was not supporting the union that he was a

 8   fucking joke and that he is an idiot.  A number of pro-union

 9   employees hassled him or harassed him a lot.  They printed up

10   dollar bills with his face on it and called him the money man,

11   because they did not like that he spoke out against the union.

12   The union supporters were vocal and aggressive.  And the

13   company ran an even-handed and fair campaign.
14   He believes that it is important for the Labor Board to

15   see that the employees voted against the union and that the

16   union is now sore losers to be filing these charges now.  None

17   of the things that the union claimed happened, at least he

18   never saw anything to that effect.
19       MS. ROBERTS: We would object, Your Honor.

20       MR. MANZOLILLO: We would object as well, Your Honor.

21       JUDGE ROSAS: Objection sustained.  Next witness?

22       MR. POWELL: Your Honor, we don't have any other witnesses

23   available at this point in time.  I know it's after
24   five o'clock, so --
25       JUDGE ROSAS: How many witnesses do you estimate you have
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 1   left?
 2       MR. POWELL: Your Honor, I would have to actually get with

 3   my colleagues.  I don't know is the short answer.  We certainly

 4   have enough witnesses to get a full day, tomorrow.
 5       JUDGE ROSAS: Let's go off the record.
 6   (Discussion off the record.)
 7       JUDGE ROSAS: We'll conclude the testimony for today and

 8   we'll continue tomorrow.
 9   (Whereupon, at 5:14 p.m., the hearing in the above-entitled

10   matter adjourned, to reconvene on Friday, October 3, 2014.)

11   
12   
13   
14   
15   
16   
17   
18   
19   
20   
21   
22   
23   
24   
25   
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 1  On behalf of the General Counsel:
   
 2 
   
 3       NICHOLE ROBERTS, Esquire
   
 4       LINDA LESLIE, Esquire
   
 5       National Labor Relations Board, Region 3
   
 6       Niagara Center Building,
   
 7       130 South Elmwood Avenue
   
 8       Suite 630
   
 9       Buffalo, NY 14202
   
10 
   
11 
   
12  On Behalf of the Respondent:
   
13 
   
14       KURT A. POWELL, Esquire
   
15       KURT LARKIN, Esquire
   
16       ROBERT T. DUMBACHER, Esquire
   
17       Hunton & Williams, LLP
   
18       Bank of America Plaza
   
19       Suite 4100
   
20       600 Peachtree Street, NE
   
21       Atlanta, GA 30308
   
22 
   
23  On Behalf of the Charging Party:
   
24 
   
25       BRAD MANZOLILLO, Esquire
   
26       USW Organizing Counsel
   
27       Five Gateway Center
   
28       Room 913
   
29       Pittsburgh, PA 15222
   
30 
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 1                              I N D E X
   
 2 
                                                            VOIR
     WITNESS              DIRECT  CROSS  REDIRECT  RECROSS  DIRE
 3 
   
 4  Dave Lloyd            2760       --      --      --       --
   
 5  Zachary Welling       2782      2789   2824      --       --
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 1 
 2                           E X H I B I T S
     EXHIBIT NUMBER          IDENTIFIED        RECEIVED
   
   
 3  (None)
   
 4 
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 1      P R O C E E D I N G S
 2      (Time Noted: 9:07 a.m.)
 3      JUDGE ROSAS: On the record. Resumption in the matter

 4  of Novelis -- next witness, please.
 5      MR. LARKIN: The Company calls Dave Lloyd.

 6  Whereupon,
 7      DAVE LLOYD
 8  having been first duly sworn, was called as a witness and

 9  testified herein as follows:
10      JUDGE ROSAS: Please state and spell your name and

11  provide us with your address.
12      THE WITNESS: My name is Dave Lloyd: D-A-V-E; L-L-O-

13  Y-D. I live at 828 County Route 25, Otsego, New York.

14      JUDGE ROSAS: Thank you.
15      DIRECT EXAMINATION
16      BY MR. LARKIN: 
17  Q   Good morning, Mr. Lloyd.
18  A   Good morning.
19  Q   Where are you employed, sir?
20  A   Novelis Corporation, Oswego.
21  Q   And how long have you been employed at the Novelis Oswego

22   Plant?
23  A   9½ years.
24  Q   And what department of the plant do you work?
25  A   Human Resources.

Page 2761

 1  Q   And can you briefly describe what your role is in the

 2   Human Resources Department?
 3  A   I oversee the training and development of our Employees.

 4  Q   Are you familiar with the Crew Leader positon?
 5  A   Yes.
 6  Q   Can you -- just start generally -- can you describe

 7   generally what is a Crew Leader at the Novelis Oswego Plant?

 8  A   A Crew Leader would be the individual that would oversee

 9   the execution of the daily production plant for the work center

10   that he was assigned to.
11  Q   Are there Crew Leaders in all the departments of the

12   plant?
13  A   Yes.
14  Q   Who do the Crew Leaders report to?
15  A   Associate Leaders.
16  Q   Now do the Crew Leaders go through the training that other

17   Hourly Employees do not?
18  A   Yes.
19  Q   And can you describe what that training is?
20  A   We provide workshops, seminars for Crew Leaders to help

21   them execute their role in leading people.
22  Q   Do you have any current orientation program for Crew

23   Leaders?
24  A   We recently -- yes.
25  Q   Can you tell us what that is?
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 1  A   I would say a leadership fundamentals program that we’re

 2   putting the Crew Leaders through.
 3  Q   You talk about Crew Leaders that they report to an

 4   Associate Leader. What other management positons are there

 5   inside a particular department?
 6  A   There would be a Leader, Manufacturing Manager or the MUM,

 7   and then they report to the Plant Manager.
 8  Q   So when you say “Leader”, are you referring to the

 9   Operations Leader?
10  A   Yes.
11  Q   So can you tell us, fi you can, what is the difference

12   between a Crew Leader, an Associates Leader, and an Operations

13   Leader?
14  A   A Crew Leader -- they’re pretty much tactical in their

15   focus. They’re responsible for executing the project plant for

16   the ship, for the Road Crew.
17   The Associate Leader is responsible to see the basically

18   the overall daily work plant and they may have multiple work

19   centers reporting to them. They’re a little bit more strategic.

20   The Operations Leader, basically, is defining the
21   expectations of an even more bigger picture of the department

22   that they’re assigned to.
23  Q   So the difference there is the reach of their
24   responsibilities?
25  A   That’s correct.

Page 2763

 1  Q   Do Crew Leaders participate in any kind of Team Member

 2   evaluations?
 3  A   They provide input to the Associate Leader.
 4  Q   Do -- your Hourly Team Member, do they receive annual

 5   evaluations?
 6  A   Yes.
 7  Q   And do Crew Leaders participate in that process?

 8  A   They’ll provide input on their Crew Members. It will be in

 9   review for the people to report to them when they’re on center.

10  Q   When an Hourly Team Member is advancing from one -- any

11   rate to the next, do they go through some sort of review

12   process in order to advance?
13  A   Yes.
14  Q   Can you describe that process?
15  A   We have a -- it’s called skilled base pay. The task that

16   they’re assigned to becomes competent into progression of one

17   pay rate to the next. The training is overseen by the Crew

18   Leader. The Crew Leader will provide some of the training. The

19   Crew Leader will also review the documentation to make sure

20   that when one Crew Member is ready to be assessed to make sure

21   that all of the documentation is in place before it’s sent onto

22   the Associate Leader. And they’ll have some input as to whether

23   or not they feel the person is ready to advance to the next pay

24   rate.
25       MR. MANZOLILLO: Your Honor, I’m going to object to
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 1   the whole line of questioning. They even stipulated that the

 2   Crew Leader is not a Supervisor in the election process.

 3       MR. LARKIN: We would have to speak to you about our

 4   defense.
 5       JUDGE ROSAS: Really?
 6       MR. LARKIN: Yes.
 7       JUDGE ROSAS: Sir, can you just step into this room

 8   right over there.
 9       (Witness leaves the room.)
10       JUDGE ROSAS: Go ahead.
11       MR. LARKIN: Your Honor, one of our current defenses

12   in the case is that Mr. Abare is a Statutory Supervisor. This

13   testimony is intended to help establish that defense.
14       MS. ROBERTS: That has not been alleged in the

15   Answer.
16       JUDGE ROSAS: In the Answer?
17       MS. ROBERTS: To the Complaint.
18       JUDGE ROSAS: Do you want to take a minute to check

19   that out?
20       MS. ROBERTS: I will.
21       JUDGE ROSAS: Off the record; 9:11:42 a.m.

22       (Discussion off the record.)
23       JUDGE ROSAS: On the record; 9:17:52 a.m. So

24   Respondent, point me to, as I understand it, Respondent’s

25   Exhibit R-1(jj). Can you direct me to the specific paragraph or
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 1  page?
   
 2            MR. POWELL:  Your Honor, the first Affirmative
   
 3  Defense relates to this issue, the -- where’s the other one --
         th                             rd
 4  the 8  Affirmative Defense and the 3  Affirmative Defense.
   
 5            JUDGE ROSAS:  What’s the paragraph?
   
 6            MR. POWELL:  It’s in the Affirmative Defense at the
   
 7  end of the Answer, Page 8.
   
 8            JUDGE ROSAS:  Okay, because I saw a bunch of
   
 9  narrative responses prior to that, okay. So, it’s your
   
10  contention that paragraph makes this tender relevant?
   
11            MR. LARKIN:  1, 3, & 8 -- Mr. Abare is not an
   
12  Employee --
   
13            MR. POWELL:  Within the meaning of the Act.
   
14            JUDGE ROSAS:  First Defense?
   
15            MR. POWELL:  Yes.
   
16            JUDGE ROSAS:  And what other Defenses?
                            rd                 th
17            MR. LARKIN:  3  Defense and the 8  Defense.
   
18            JUDGE ROSAS:  And it’s your contention that’s
   
19  irrelevant?
   
20            MS. ROBERTS:  It is and it’s also our contention that
   
21  they have not put us on notice as to the fact that’s what their
   
22  Affirmative Defenses are alleging. There’s no specificity to
   
23  that allegation or to Mr. Abare’s status. It’s a 211 or 213.
   
24            JUDGE ROSAS:  That he’s a Supervisor?
   
25            MS. ROBERTS:  Correct.
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 1            MS. LESLIE:  That’s not effectively pled by either
         st  rd     th
 2  the 1 , 3 , or 8  Defense.
   
 3            JUDGE ROSAS:  Do you want to add to that, Mr.
   
 4  Manzolillo?
   
 5            MR. MANZOLILLO:  We would just add at the end that
   
 6  did not challenge at no point during the L Case or the C Case
   
 7  did they raise this issue to my knowledge, to the General
   
 8  Counsel, or to the Charging Party. And they had numerous Crew
   
 9  Leaders testify as to the status and have not been any
   
10  indication. When we review the record there may very well be
   
11  inconsistencies where we were looking at their Crew Leaders,
   
12  but also they will testify what that may suggest about they’re
   
13  pay, given this situation.
   
14            We don’t see any way that without any Notice to the
   
15  Charging Party or the General Counsel, given their actions up
   
16  to this point, up to the start of the trial, that they should
   
17  be in a position to alert us at this point.
   
18            MS. ROBERTS:  And just to follow up on what Union’s
   
19  Counsel has indicated, if Crew Leaders are, indeed, Supervisors
   
20  then you have a lot of Employer Agents, who are Supervisor
   
21  potentially taking some pretty severe actions to discourage
   
22  Union activity.
   
23            MS. LESLIE:  Based on their extensive proffers.
   
24            MR. LARKIN:  My intention is to be there as a
   
25  Supervisor, not all Crew Members.
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 1       MS. LESLIE: Oh, he’s the only Crew Leader. Then we

 2   respectfully submit the number of Crew Leaders in the facility.

 3   Only Mr. Abare qualifies as a Supervisor.
 4       JUDGE ROSAS: It’s your contention that he’s a

 5   Supervisor.
 6       MR. LARKIN: Your Honor, we obviously --
 7       JUDGE ROSAS: Statutory Supervisor based on what --

 8   which of his positions because he had several positions?

 9       MR. POWELL: Your Honor, obviously a job title is not

10   the only determination if somebody is, in fact, a Supervisor

11   within the meaning of the Act. Mr. Abare, because of his Crew

12   Leader and other responsibilities, we believe effectively

13   functioned as a Supervisor. Not all Crew Leaders were, in fact,

14   Super9visors.
15       We haven’t put on proof. We don’t intend on proof

16   about each of the Crew Leaders were or not Supervisors. We’re

17   not required to put on proof about whether other Crew Leaders

18   were or were not Supervisors. In order to put on the defense

19   that the witness -- that the individual, Everett Abare, was a

20   Supervisor because it doesn’t have to be a one size fits all

21   determination for all people within that job classification.

22   That is clear.
23       MR. MANZOLILLO: Your Honor, we respectfully say that

24   all of the testimony that they’ve already gathered from this

25   witness is based on the Crew Leader in general, not Mr. Abare
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 1   alone.
 2       JUDGE ROSAS: Based upon what I see here and based

 3   upon what the General Counsel and the Charging Party argue, I’m

 4   not so sure that your defenses put them on sufficient notice.

 5   However, there are numerous ramifications and considerations

 6   that I have to take into account. I’m going to need briefing on

 7   this.
 8       So, what I think that the better course of action is,
 9   especially in light of the fact that you put me on notice that

10   the witness needs to be out by a certain time, so he’s not

11   going to be here forever today. Let’s get his testimony on the

12   record. Let’s get him concluded, if you will. Let’s get this

13   briefed between now and our continuation. And I will determine

14   whether his testimony will stand or whether or not it will be

15   stricken and whether or not the General Counsel and Charging

16   Party will be required to respond to it.
17       Does anybody have any objection or problem with that?

18       MS. ROBERTS: We would object --
19       JUDGE ROSAS: I know that you object. But tell me the

20   prejudice that you feel within your side if we were to receive

21   his testimony subject to briefing and subject to being

22   stricken.
23       MR. MANZOLILLO: We have a few directives for the

24   ruling.
25       JUDGE ROSAS: This is going to be determined -- the

Page 2769

 1  legitimacy of his testimony will be determined as to whether it
   
 2  will stand in the record prior to your continuation of the
                       th
 3  trial on October 20 .
   
 4            MS. ROBERTS:  But even in light of cross examining
   
 5  this witness on this now new assertion of an Affirmative
   
 6  Defense, puts us at a disadvantage in light of not being put on
   
 7  notice, in light of Respondent’s admission to the unit in the
   
 8  Complaint, as well as, the election agreement, in which the
   
 9  Crew Leaders were never identified as Statutory Supervisors. In
   
10  addition, we would have had the opportunity to cross him about
   
11  that subject matter potentially from information from other
   
12  Crew Leaders that have testified here before. We weren’t put on
   
13  notice to elicit testimony --
   
14            JUDGE ROSAS:  This is briefing argument. This is
   
15  briefing argument. I’m not seeing any reason why I shouldn’t
   
16  take his testimony and get it in the record so as to not delay
   
17  this proceeding.
   
18            MR. MANZOLILLO:  Your Honor, I think that there may
   
19  be issues upon objection that monetary conclusions that will
   
20  come up if we have had proper notice of the situation. It may
   
21  even delays all objections to other matters.
   
22            MS. ROBERTS:  And to the extent that Respondent is
   
23  now allowed to elicit testimony from this witness restarting
   
24  the statutory status of a Crew Leader, we’re already prejudiced
   
25  in light of the fact that numerous Crew Leaders have already
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 1   testified here during this proceeding. We have not had the

 2   opportunity to cross examine them on that status at any point

 3   and time to potentially what this gentleman is going to testify

 4   to on that point.
 5       MS. LESLIE: And as well as their activities on

 6   behalf of their -- they’ve brought an extensive anti-Union

 7   campaign, these Crew Leader Supervisors.
 8       MR. LARKIN: All of which has been excluded from

 9   evidence.
10       MS. LESLIE: But still it caused them to play the

11   Employer’s actions in this regard that Crew Leaders are as they

12   contend Supervisors, Your Honor.
13       MS. ROBERTS: Particularly in light of the proffers

14   that have been extensive regarding what had been asserted at

15   least in their proffers to Employee to Employee. These people

16   are Crew Leaders. They’re not -- they’re Statutory Supervisors.

17   Because they’re Crew Leaders, they’re not Employees.

18       JUDGE ROSAS: Now, let me ask you. On questioning

19   each and every one of the witnesses that are Crew Leaders have

20   been asked with respect to the supervisory structure -- right -

21   - above them and beneath them.
22       MS. ROBERTS: I recall that, yes, Your Honor.

23       JUDGE ROSAS: Why does that not provide you with

24   enough information?
25       MR. LESLIE: Your Honor, respectfully I don’t believe
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 1   -- I believe that there was who do you report to; who does that

 2   person report to. I don’t believe recall that there was

 3   extensive information as to who reports to them as Crew Leader.

 4       MS. ROBERTS: Or sufficient information to conclude

 5   that reporting in some way or form or fashion spells out all of

 6   the additions of a Supervisor under the Act or an Agent under

 7   the Act. It was just simply foundation. I believe that
 8   Respondent has represented that to be the case, being just

 9   foundational and background information.
10       MR. MANZOLILLO: Your Honor, this would also go under

11   issue of literature, was people removed that saw it, produced

12   it, and all of the various elements of the case.
13       MR. LARKIN: We crossed examined Mr. Abare fairly

14   extensively on his Crew Leader status and why it was different

15   from an Hourly Employee. There was already ample testimony in

16   the record belonging to this issue.
17       MS. ROBERTS: But the --
18       JUDGE ROSAS: Hold on.
19       MS. ROBERTS: But the --
20       JUDGE ROSAS: Are you done?
21       MR. LARKIN: Yes.
22       MS. ROBERTS: And, Your Honor, we were not put on

23   notice that they were claiming in their 211 Supervisor at that

24   juncture. So, we obviously were not -- we did not address it in

25   a certain fashion that we may otherwise.
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 1       MS. LESLIE: And the way that you’re asserting at

 2   this point is someway distinguishing Mr. Abare as a Crew Leader

 3   from other Crew Leaders. To now have this Crew Leader be a

 4   Statutory Supervisor.
 5       MR. MANZOLILLO: Much of their testimony was on Crew

 6   Leader position.
 7       JUDGE ROSAS: Let me address Respondent. Based upon

 8   the points that have been made by the General Counsel and the

 9   Charging Party, why would I not sustain the objection at this

10   point subject to briefing and recall of this witness at the

11   event that you prevail on this issue when we resume? They’re

12   bringing up some good points about extensive testimony from

13   Crew Leaders that have testified, questions that have been

14   asked of them.
15       They put on Mr. Abare. It’s their contention that
16   they were proffering his testimony pursuant to certain theories

17   of their case, as well as, defenses that are alleged. There’s a

18   lot going on here. And now I’m wondering whether the better

19   course is to simply excuse this witness while we resolve this

20   issue and just proceed with other witnesses at the moment.

21       MS. ROBERTS: Well, just one practical matter, if you

22   excuse this witness, then we’ll probably being excusing more

23   today, which means we won’t have much to do today. That’s a

24   practical.
25       JUDGE ROSAS: Can you give me an idea of what you’ve
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 1   got today beyond this witness?
 2       MR. POWELL: We had a number of witnesses lined up on

 3   this issue, Your Honor. And that was going to be the bulk of

 4   our presentation today. And we believe that we have pleaded the

 5   issue. It’s notice pleading. You don’t have to plead with great

 6   specificity. And we believe that the Affirmative Defenses that

 7   we have raised fairly put the General Counsel on notice, as

 8   well as, the cross examination of Mr. Abare.
 9       JUDGE ROSAS: Platitudes aside from both sides, the

10   fact is that we know that there is a certain case precepts that

11   involve the pleadings and due process and that is notice and an

12   opportunity to respond. These are loaded arguments on both

13   sides. I don’t feel comfortable ruling on this at this time.

14   Okay? I will just tell you that. I just don’t feel comfortable.

15       I understand what you’re entitled to in terms of both

16   sides. There’s literal construction, pleadings; but then

17   there’s also the notion of notice, meaningful notice to the

18   other side. And I don’t feel comfortable based upon what I have

19   before me to make a decision. I’m going to need you all to

20   brief this.
21       Let’s go off the record; 9:32:15 a.m.
22       (Discussion off the record.)
23       JUDGE ROSAS: On the record; 9:33:19 a.m.
24       MR. LARKIN: We can go back on the record. We’ll note

25   our objection and -- I understand.
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 1       JUDGE ROSAS: Sir, I want to thank you for coming

 2   here today. But after some conversation with the lawyers, we

 3   have some issues that we have to hash out regarding the

 4   continuation of your testimony. So, I’m going to excuse you at

 5   this point. And ask that pending any further instruction from

 6   Counsel of the Company that you not discuss your testimony with

 7   anyone. Okay? So, you’re excused.
 8       THE WITNESS: Okay, thank you.
 9       JUDGE ROSAS: Thank you.
10       (Witness excused.)
11       MR. LARKIN: Okay, Your Honor, we just --
12       JUDGE ROSAS: I’m going to address it once he leaves.

13       MR. LARKIN: Okay, thank you.
14       JUDGE ROSAS: And pursuant to our off the record

15   discussion, as well as, the previous statements on the record,

16   as I indicated to Counsel I feel uncomfortable at this time

17   ruling on this issue without briefing from the parties. Counsel

18   for the General Counsel and the Charging Party have articulated

19   concerns from their side regarding the theory of their case,

20   the testimony of the witnesses that they presented based upon

21   the theory of their case, and Affirmative Defenses that have

22   been alleged to this point. In addition to the witnesses that

23   have been called by the Respondent to the extent that it may or

24   may not have effected their cross examination.
25       So, based on the precepts of notice, pleadings, and
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 1  reasonable opportunity to know where each side is coming from,
   
 2  I’m going to need to have briefing from both sides with respect
   
 3  to whether or not the tender of such testimony by witnesses for
   
 4  the Respondent relating to the alleged supervisory status of
   
 5  Mr. Abare is proof that can be appropriately concerned in this
   
 6  proceeding consistent with the Respondent’s pleadings.
   
 7            Have I fully articulated it, Mr. Powell and Mr.
   
 8  Larkin? Or is there something else that is in the tender of
   
 9  such testimony that you’re offering?
   
10            MR. LARKIN:  If we may just have a moment, Your
   
11  Honor?
   
12            JUDGE ROSAS:  Sure.
   
13            MR. LARKIN:  I’m not sure what you’re asking. I just
   
14  want to make sure if I’m clear on your question to us.
   
15            JUDGE ROSAS:  I want to be sure that’s the only issue
   
16  that’s lurking. Alright? I don’t want to come back here on
              th
17  October 20  and have another objection, something else arises.
   
18            But the objection as I understand it from the General
   
19  Counsel is that you have not -- the Respondent has not alleged
   
20  Mr. Abare’s supervisory status as a defense to the actions
   
21  taken by the Respondent or more particularly, the reason by
   
22  which you say that his actions were not protected under the
   
23  Act.
   
24            Is that correctly stated, Counsel for the General
   
25  Counsel?
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 1       MR. LESLIE: Yes, but also in addition, Your Honor,

 2   given the fact that numerous Crew Leaders testified, it’s not

 3   only the -- well, it’s prejudicial but also the statues or the

 4   issue of Crew Leaders being Supervisors is also at issue. And

 5   if they merit, a Crew Leader is considered a Supervisor.

 6       So, the actions with the Crew Leaders who testified

 7   took are also at issue if Crew Leaders are going to be

 8   considered Supervisors. And it’s not limited to just Abare. It

 9   would be his position. Respondent wants to limit it to just

10   Abare being a Crew Leader, who is a Supervisor.
11       But our contention will be that opens the door and

12   the issue as to whether Crew Leaders are Supervisors and the

13   actions that they’ve testified about in this proceeding, Your

14   Honor. And if we were on notice that, indeed, not only Abare,

15   but the positon of Crew Leader could be considered a

16   Supervisor, that would have, of course, explained our argue

17   much differently.
18       JUDGE ROSAS: And what would it impact potentially, if

19   they were Supervisors?
20       MS. LESLIE: This intentionally, if Crew Leaders are

21   Supervisors, that potentially impacts many of the actions, the

22   Crew Leaders testified to taking as to whether those would be

23   Unfair Labor Practices, Your Honor.
24       MS. ROBERTS: Including the detailed proffers made by

25   Respondent about conduct of these individuals, who are also
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 1   Crew Leaders had taken during the campaign. They potentially

 2   may be Unfair Labor Practices.
 3       MR. MANZOLILLO: Your Honor, it could go to the issue

 4   of how important proper notice would have been in this case

 5   because of the Employer’s prior actions. If you go back and

 6   look at it, and watching this close, if they had properly made

 7   this allegation and these Employees would be excluded through

 8   the election, we wouldn’t even be here because the Union would

 9   have won the election.
10       JUDGE ROSAS: Okay, your turn.
11       MR. POWELL: Your Honor, first of all, we adequately

12   plead on notice. We cross examined Mr. Abare on this topic. Mr.

13   Abare is unique in many ways because he also has the Fire

14   Captain, Shift Captain, and EMT responsibilities, and Crew

15   Leader responsibilities. And he’s a Crane Trainer. And he

16   functioned in his day to day activities as a Crew Leader.

17       We’re not seeking to establish that all Crew Leaders

18   are Supervisors within the meaning of the Act. We’re seeking to

19   establish that Mr. Abare functioned as a Supervisor within the

20   meaning of the Act.
21       In addition, the proffer testimony was excluded
22   testimony. So, there’s no prejudice there. And also, with

23   regard to the ability to cross examine other Crew Leaders, who

24   have been presented in the case thus far, the scope of our

25   directs were limited. They would not have been within the scope
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 1   of the direct. And Counsel for the General Counsel presumably

 2   would be in time to call people back under oath should they

 3   choose to do so on this issue.
 4       JUDGE ROSAS: Well, we’re all going to have to brief

 5   that.
 6       MS. LESLIE: Your Honor, I would just one issue. In

 7   terms of the cross examination of Mr. Abare -- I obviously

 8   would need to go back and look at it -- but I know that one of

 9   the contentions of Respondent was he had leadership roles, not

10   supervisory roles, but leadership roles. So, to the extent that

11   they claim that the cross examination put us on notice. I would

12   contend that’s not accurate given their statements that he had

13   leadership roles, not supervisory roles.
14       MS. ROBERTS: In addition, Your Honor, Respondent

15   called the Fire Chief, who did not testify about Mr. Abare’s

16   supervisory status of the Captains or Shift Captains. In

17   addition, there were other Fire Department Members that

18   testified here -- I, again, will qualify that to say that I

19   will need to verify that in the record because it’s my

20   recollection at this point that there were other Members of the

21   Fire Department that testified here today. And again, there was

22   no detail as to supervisory status of those individuals that --

23   again --
24       MS. LESLIE: And also, just to point out that to the

25   extent that they claim that Abare is unique as a Crew Leader,
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 1   obviously we would have wanted to probe that with the Crew

 2   Leaders who testified as to Abare’s uniqueness on cross

 3   examination.
 4       MR. LARKIN: But --
 5       MS. ROBERTS: That also for the Fire Department

 6   individuals and there were different EMT individuals that have

 7   testified on our case that we didn’t go into any supervisory or

 8   --
 9       JUDGE ROSAS: But you all -- listen --
10       MS. ROBERTS: Because of no notice on that.

11       JUDGE ROSAS: At this point you’re just essentially

12   articulating what you’re going to be putting in your briefs.

13   Okay? So nobody’s winning the day today.
14       So, if you feel like you want to get your piece in,
15   Mr. Powell --
16       MR. POWELL: I’ll refrain.
17       MR. MANZOLILLO: Your Honor, Mr. Dexter himself

18   testified that he was the one who appoints the Shift Captain.

19   They’re now appointed by anybody that’s been alleged as a

20   Supervisor. And we would, again, we raise the issue that during

21   their cross examination they referenced Mr. Abare in his Crew

22   Leader capacity, not in his capacity of a Supervisory.

23       MR. LARKIN: Crew Leader -- you don’t to use the word

24   Supervisor. We would get the objection of that calls for a

25   legal conclusion if we did. We use the title that was used at
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 1   the workplace. And Mr. Dexter also testified to Mr. Abare’s

 2   direction and control of others in the performance of his Shift

 3   Captain duties.
 4       JUDGE ROSAS: Anything else?
 5       MS. ROBERTS: I also would like to just take a note

 6   about the proffers that Respondent has made regarding conduct

 7   of individuals who also held titles of Crew Leader status. I

 8   know that Respondent indicated that proffers are not evidence.

 9   But to the extent that it was known that they were alleging

10   this to be a 211 or 213, it potentially would have been

11   evidence in something that we would have wanted to hear from

12   the witnesses regarding conduct that they had engaged in with

13   other Employees, which potentially may be ULP’s in context. So

14   to the extent that Respondent is asserting the proffers and we

15   were prejudiced by not allowing -- not being on notice of this

16   issue during their proffers, my point is that it wouldn’t have

17   been in the proffer category potentially, if we would have been

18   on notice or known that they were asserting these individuals,

19   Crew Leaders or people on the EMT or Fire Department were also

20   a 211 or 213 Agents and Supervisors under the Act.
21       JUDGE ROSAS: Let me ask you something. When you

22   refer to the consequences of involvement of certain
23   individuals, possibly constituting Unfair Labor Practices

24   because of their status theory -- I don’t think that’s the

25   issue here. Somebody’s giving you a ULP, that’s one thing. If a
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 1   Section 8(a)4 charge arise in the course of testimony, that’s

 2   something else.
 3       MS. LESLIE: Your Honor, the very actions of these

 4   Crew Leaders, if they’re considered Supervisors, potentially --

 5   and obviously I’d have to look at the record, could indeed be

 6   possible Unfair Labor Practices, Your Honor.
 7       JUDGE ROSAS: You would be moving to amend the

 8   pleadings consistent with the proof. Right? As the General

 9   Counsel --
10       MS. LESLIE: If Crew Leaders are Supervisors, which

11   is something that we obviously did not contemplate at all, it

12   certainly changes the complexion of everything.
13       MS. ROBERTS: As well as the weight of the ULP --

14   potentially if these were ULP’s committed by these individuals

15   that pursuant to their proffers. The number of ULP’s

16   potentially may have increased. And that likelihood the

17   egregious nature of the multitude of ULP’s supports the

18   Gisselle Allegation. So the impact of this new evidence or new

19   assertion by Respondent that Crew Leaders are 211 -- this

20   subset of Crew Leaders, being Mr. Abare is a 211, changes the

21   whole dynamic of this hearing. And we’re prejudice in light of

22   prior testimony that has gone on, the inability to explore this

23   issue with prior witnesses.
24       JUDGE ROSAS: Well, we’re going to need Case Law as

25   to whether or not these three defenses enumerated by Respondent
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 1   adequately placed the General Counsel and Charging Party on

 2   notice. Anything else?
 3       MR. LARKIN: We would just hold it for our briefing,

 4   Your Honor.
 5       JUDGE ROSAS: You’re going have -- obviously, refer

 6   to transcripts. So, with that said, let’s go off the record and

 7   be prepared to go with our next witness.
 8       MR. LARKIN: Thank you, Your Honor.
 9       JUDGE ROSAS: Off the record.
10       (Whereupon, at 9:46:33 a.m. a break was taken.)
11       JUDGE ROSAS: On the record; 9:51:54 a.m. Your next

12   witness, please.
13       MR. LARKIN: Respondent calls Zach Welling.

14   Whereupon,
15       ZACHARY WELLING
16   having been first duly sworn, was called as a witness and

17   testified herein as follows:
18       JUDGE ROSAS: Please state and spell your name and

19   state your address.
20       THE WITNESS: Zach Welling --
21       JUDGE ROSAS: I’m sorry?
22       THE WITNESS: Zachary Welling:  Z-A-C-H-A-R-Y; W-E-L-

23   L-I-N-G; L 14086 Wilderoae Road: W-I-L-D-E-R-O-A-E, Fartbille,

24   New York: F-A-R-T-B-I-L-L-E.
25       DIRECT EXAMINATION
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 1       BY MR. POWELL: 
 2  Q   Good morning, Mr. Welling. Are you here pursuant to a

 3   subpoena?
 4  A   Yes.
 5  Q   Where are you employed?
 6  A   Novelis.
 7  Q   How long have you been employed at Novelis?
 8  A   About a year and a half.
 9  Q   Focusing your attention on the time period of January and

10   February of 2014 what department were you employed in at that

11   time?
12  A   Cashman.
13  Q   And what role did you serve at that time?
14  A   I was an Operator.
15  Q   During that January and February of 2014 time frame were

16   you ever approached about signing a union card?
17  A   Yes.
18  Q   By whom?
19  A   Allan Cowen, Brandon Delaney, and Chuck Gorney.

20  Q   With respect to being approached by Mr. Cowen about

21   signing a union card, what did he say to you when he approached

22   you about signing a card?
23  A   The first time he said it was just to gain more
24   information, accurate first time. Then he would repeat and do

25   it again. And he said it was for protection.
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 1  Q   For protection?
 2  A   Yes.
 3  Q   When Mr. Gorney approached you about signing a union card,

 4   what did he say?
 5       MR. MANZOLILLO: Your Honor, objection to foundation,

 6   time and no information has been given.
 7       JUDGE ROSAS: I’m sorry?
 8       MR. MANZOLILLO: Objection based upon foundation. No

 9   time or any other indication of when this may have happened.

10       JUDGE ROSAS: Overruled; you can answer.
11       THE WITNESS: Can you repeat the question, please?

12       MR. POWELL: Sure.
13       BY MR. POWELL: 
14  Q   You testified earlier that Mr. Chuck Gorney had approached

15   you about signing a union card. Correct?
16  A   Correct.
17  Q   When Mr. Gorney approached you about signing a union card

18   what did he say to you?
19  A   He said that it was just to gain more information.

20  Q   Did he tell you anything else?
21  A   No.
22  Q   Do you recall where you were when Mr. Gorney approached

23   you in that situation?
24  A   On the Cashline.
25  Q   And you also mentioned a Brandon Delaney approaching you
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 1   about signing a union card. Is that correct?
 2  A   Correct.
 3  Q   What did Mr. Delaney say to you when he approached you

 4   about signing a union card?
 5  A   He said that it was just to gain more information.

 6  Q   Did he say anything else?
 7  A   No.
 8  Q   Do you recall where you were when Mr. Delaney approached

 9   you?
10  A   Yes, I was driving the forklift and he waved me down. I

11   stopped. He asked me to sign a union card.
12       I said, “What’s it about?”
13       And he said, “It’s just to get more information, like

14   your name and your address.”
15       I said, “No, I can look to get more information.”
16       He said, “That I have to give my address to get the

17   information.” That was it.
18  Q   Mr. Welling, did you ever attend any union meetings?

19  A   Yes, two.
20  Q   Do you recall where the meetings that you attended were?

21  A   One in at the Elks Lodge and one was in the Pipe Fitters

22   Hall.
23  Q   At the end of the -- was Mr. Ridgeway present at the

24   meeting at the Elks Lodge?
25  A   He was at both of them.
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 1  Q   Did Mr. Ridgeway speak at the Elks Lodge meeting?

 2  A   Yes.
 3  Q   Do you recall -- did Mr. Ridgeway speak at the end of that

 4   meeting?
 5  A   Not at that end of that meeting.
 6  Q   Did Mr. Ridgeway say anything about union cards at the

 7   Elks Lodge meeting?
 8  A   Not at the Elks Lodge meeting.
 9  Q   At the Pipe Fitters meeting -- what happened at that

10   meeting?
11       MS. ROBERTS: Objection to relevance.
12       MR. POWELL: Okay, I’ll rephrase. That’s fine, Your

13   Honor.
14       JUDGE ROSAS: You can answer.
15       THE WITNESS: Can you repeat the question?

16       MR. POWELL: Sure.
17       BY MR. POWELL: 
18  Q   You testified earlier that you attended a meeting at the

19   Pipe Fitters Hall. Correct? Is that in Oswego?
20  A   Yes.
21  Q   Did Mr. Ridgeway speak at that meeting?
22  A   Yes.
23  Q   Did he say anything about union cards at that meeting?

24  A   At that meeting he did, yes.
25  Q   What did he say?
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 1  A   He said that we had union cards to sign. If you sign a

 2   union card you can get a t-shirt, as well.
 3  Q   Did he say anything else about a purpose of a union card?

 4  A   He said that it was just to get more information.
 5  Q   Did you go to the union election?
 6  A   Yes.
 7  Q   Did you attend any Employee meetings or Company meetings

 8   that were held immediately prior to the election?
 9  A   Yes.
10  Q   During the January and February 2014 time frame did the

11   Company Managers communicate any information to you about union

12   negotiations?
13  A   Yes.
14  Q   What did they communicate to you?
15  A   They communicated that it was the -- how the process

16   worked.
17  Q   What information was provided to you by the Company about

18   how the bargaining process would work?
19  A   We saw a slide show and they just said that everything is

20   up for grabs.
21  Q   At any time during the course of the union campaign in

22   January or February of 2014 did anyone in Company Management

23   ever make any statements to the effect that the plant would be

24   shut down or closed if the Union was voted in?
25       MS. ROBERTS: Objection, lack of foundation, compound
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 1   and --
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: Repeat the question, please.
 4       MR. POWELL: Sure.
 5       BY MR. POWELL: 
 6  Q   At any point and time during the campaign did the Company

 7   Manager make any statement to the effect that the plant would

 8   be shut down or closed if the union was voted in?
 9  A   No.
10  Q   Did anyone in Company Management during that same time

11   period make any statements to the effect that Employees would

12   be laid off or that there would be a loss of business if the

13   Union was voted in?
14       MS. ROBERTS: The same objection and leading.

15       JUDGE ROSAS: Overruled.
16       THE WITNESS: No.
17       BY MR. POWELL: 
18  Q   During the course of the Union campaign what message did

19   the Company communicate to you about whether or not to vote

20   against the Union in the Union election?
21       MS. ROBERTS: Objection to leading.
22       MR. MANZOLILLO: Vague, as well.
23       JUDGE ROSAS: Rephrase that one.
24       BY MR. POWELL: 
25  Q   Did the Company communicate any information to you about
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 1   how Employees should choose in terms of the election?

 2       MS. ROBERTS: The same objection.
 3       JUDGE ROSAS: I’ll allow that one.
 4       THE WITNESS: Yes, they said it was your choice.

 5       MR. POWELL: Subject to a proffer, I don’t have

 6   anything further for this witness at this time.
 7       JUDGE ROSAS: Cross?
 8       MS. ROBERTS: Yes, Your Honor.
 9       INTERVENER: No questions.
10       JUDGE ROSAS: Off the record.
11       (Whereupon, at 10:01:14 a.m., a break was taken.)

12       JUDGE ROSAS: On the record; 10:17:11 a.m.  Cross

13   examination.
14       CROSS EXAMINATION
15       BY MS. ROBERTS: 
16  Q   Mr. Welling, my name is Nichole Roberts. I’m the Attorney

17   with the Labor Board. I’m going to ask you a few questions

18   regarding your testimony here today.
19  A   Okay.
20  Q   I’m going to ask that you speak up. And if you can’t hear

21   me, just tell me, and I’ll speak up as well.
22  A   Okay.
23  Q   Mr. Welling, you didn’t sign a union authorization card.

24   Did you?
25  A   No, I did not.
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 1  Q   You testified about having conversations with Mr. Cowen.

 2   Where were you?
 3  A   On the Cashline.
 4  Q   Was anyone else present?
 5  A   Yes, my whole shift because at the time it was the A

 6   Shift.
 7  Q   Anyone in particular that you recall?
 8  A   Anyone in particular, no.
 9  Q   So was anyone was anyone from A Shift in close proximity

10   that you recall during this conversation?
11  A   Not that I recall, no.
12  Q   And regarding your conversation with Mr. Cowen, how long

13   did you discuss -- did you talk to Mr. Cowen regarding the

14   signing?
15  A   He did it so many times that it was -- it’s all going

16   together.
17       JUDGE ROSAS: Off the record for a minute; 10:19:13

18   a.m.
19       (Discussion off the record.)
20       JUDGE ROSAS: On the record; 10:19:24 a.m.

21       BY MS. ROBERTS: 
22  Q   Now in your discussions with Mr. Cowen regarding the

23   signing of an authorization card -- your numerous conversations

24   -- he indicated there were certain benefits that the Union

25   would be able to get Employees at the facility.
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 1  A   That was just for more information.
 2  Q   And you said that you had numerous conversations with Mr.

 3   Cowen. Is that right?
 4  A   That is correct.
 5  Q   And regarding signing the card.
 6  A   Correct.
 7  Q   And of those numerous conversations approximately how long

 8   did you talk to Mr. Cowen about that subject?
 9       MR. LARKIN: Objection, vague and ambiguous.

10       THE WITNESS: Repeat the question.
11       BY MS. ROBERTS: 
12  Q   Mr. Welling, you testified regarding the discussions that

13   you had with Mr. Cowen regarding signing an authorization card.

14   In those numerous discussions approximately how long did you

15   discuss that subject with him?
16       MR. LARKIN: Objection, vague and ambiguous.

17       JUDGE ROSAS: I think that’s to numerous
18   conversations and to how long. Let’s break it down.
19       MS. ROBERTS: He previously discussed -- testified --

20   that he had numerous conversations. I’ll rephrase.
21       BY MS. ROBERTS: 
22  Q   Of those numerous conversations, approximately how long

23   did you discuss signing an authorization card?
24       MR. LARKIN: Objection, I think the same problem

25   exists with the question. It’s talking about each conversation
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 1            JUDGE ROSAS:  On the record; 11:33:30 a.m. Alright,
   
 2  let’s go to redirect examination, if any.
   
 3                        REDIRECT EXAMINATION
   
 4  BY MR. POWELL:
   
 5  Q    Mr. Welling, do you recall the date of the Union election?
   
 6  A    The exact date, no.
                                            th      st
 7  Q    Do you recall if it was February 20  and 21 ?
   
 8  A    Yes, I believe so.
   
 9  Q    Did the five weekly meetings that you referred to earlier
   
10  occur in the period immediately preceding the election?
   
11  A    No.
   
12            MR. POWELL:  No further questions.
   
13            JUDGE ROSAS:  Any recross?
   
14            MS. ROBERTS:  No, Your Honor, I just reserve the
   
15  right to recall this witness.
   
16            JUDGE ROSAS:  Okay, sir, you’re excused, but if you
   
17  could just wait outside for a minute.
   
18                         (Witness excused.)
   
19            JUDGE ROSAS:  Any proffer?
   
20            MR. POWELL:  No, Your Honor.
   
21            JUDGE ROSAS:  Instruct the witness not to discuss his
   
22  testimony with anyone until he’s advised by you that the record
   
23  for this case is closed. Can you do that? Next witness by Mr.
   
24  Powell?
   
25            MS. ROBERTS:  I’m sorry.
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 1       JUDGE ROSAS: Did you want to put something on the

 2   record, Ms. Roberts, based on what our previous off the record

 3   discussion was?
 4       MS. ROBERTS: Yes.
 5       JUDGE ROSAS: Okay, go ahead.
 6       MS. ROBERTS: Well, until Your Honor has an

 7   opportunity to rule on the 211 status of Crew Leaders and Mr.

 8   Abare, we, in essence, are still prejudice regarding the

 9   testimony of Crew Leaders that are to come and that have

10   testified in the past. We would like to reserve our right to

11   recall all prior Crew Leaders based on -- depending on the

12   ruling.
13       Also, we would like to also reserve the right to seek

14   to strike certain proffers by Respondent regarding certain Crew

15   Leaders, as well.
16       JUDGE ROSAS: I can’t strike proffers. That’s for the

17   Board to decide on exceptions, if any.
18       MS. ROBERTS: That’s the extent of my -- what I have

19   to say.
20       JUDGE ROSAS: So, we’re ready to proceed?

21       MS. ROBERTS: No, we’re not, Your Honor. If we could

22   take a moment off of the record.
23       JUDGE ROSAS: What is it that you need to check out

24   off the record or consider off the record?
25       MS. ROBERTS: The ladies room.
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 1            JUDGE ROSAS:  Oh, okay -- off the record.
   
 2          (Whereupon, at 11:37:17 a.m. a break was taken.)
   
 3            JUDGE ROSAS:  On the record; 12:03:04 p.m. Are we
   
 4  prepared to go forward with Respondent’s next witness?
   
 5            MS. ROBERTS:  We would just note our objection to the
   
 6  extent that the witness is a Crew Leader.
   
 7            JUDGE ROSAS:  Okay, call your next witness.
   
 8            MR. POWELL:  Your Honor, at this junction, we don’t
   
 9  have any other witnesses for the remainder of the day given
   
10  your previous Rulings.
   
11            JUDGE ROSAS:  Did you have witnesses outside before,
   
12  who were Crew Leaders?
   
13            MR. POWELL:  Your Honor, we don’t have any other
   
14  witnesses that we can call today in light of your previous
   
15  Ruling on the need for briefing.
   
16            JUDGE ROSAS:  Okay. We’ll adjourn over to the next
                      th
17  date of October 20 . I’d like to start at 9 a.m. on that day.
   
18            In the meantime, I would like the briefs on the
   
19  motion to include by the General Counsel and the Charging Party
   
20  the testimony relating to the alleged Affirmative Defense by
   
21  Respondent regarding Mr. Abare’s supervisory status. Let’s say
                           th
22  by Wednesday, October 8 . Is there anything else before we go
   
23  off?
   
24            MR. LARKIN:  You just -- I’m sorry, Your Honor. I was
   
25  trying to type. Can you just say that one more time so I type
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 1  it right -- the brief?
                                     th
 2            JUDGE ROSAS:  October 8 .
   
 3            MR. LARKIN:  No, the precise subject for brief.
   
 4            JUDGE ROSAS:  Well, as I understand it, this is
   
 5  briefing with respect to the General Counsel and Charging
   
 6  Party’s motions, which preclude any testimony relating to the
   
 7  Alleged Affirmative Defense that’s at issue as to whether it’s
   
 8  been pled or not by Respondent with respect to Mr. Abare’s
   
 9  supervisory status, if any.
   
10            Did I adequately phrase it?
   
11            MS. LESLIE:  Yes, as --
   
12            JUDGE ROSAS:  As to what you’re moving to preclude?
   
13            MS. LESLIE:  Certainly, General Counsel’s position is
   
14  that it is not that the Affirmative Defense has not been put in
   
15  Respondent’s Answer. It errs as Statutory Supervisor under
   
16  Section 211, Your Honor, absolutely.
   
17            JUDGE ROSAS:  And there’s also the question of an
   
18  anticipated Motion to Preclude -- if I understand Respondent’s
   
19  position -- to previous statements by the General Counsel --
   
20  evidence by the General Counsel and Charging Party relating to
   
21  post election actions by the Company. Is that correct, Mr.
   
22  Powell?
   
23            MR. POWELL:  Your Honor, we’ll consider that. And if
   
24  we decide to put a briefing in on that, we’ll do it also by
             th
25  October 8 .
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 1  A   He did.
 2  Q   And so you may have discussed other things than what

 3   you’ve already testified to; is that correct?
 4       MR. POWELL: Objection; asked and answered.

 5       JUDGE ROSAS: I’ll allow that.  You can answer.

 6       THE WITNESS: It’s possible.  You mean related to other

 7   things or strictly --
 8       BY MS. LESLIE: 
 9  Q   Just other -- he may have said other things, other than

10   what you’ve testified to --
11       MR. POWELL: Objection; vague.
12       JUDGE ROSAS: Overruled.
13       BY MS. LESLIE: 
14  Q   -- and you may have discussed other things as well?

15  A   MR. POWELL:  Objection; vague and ambiguous -- “other

16   things” and the time of the conversation is not clear in the

17   question.
18       JUDGE ROSAS: Do you understand the question?

19       THE WITNESS: Was I having conversations with Brandon

20   about strictly Union things, or any other topics?
21       BY MS. LESLIE: 
22  Q   During that conversation in which you signed that card;

23   other than what you’ve testified Mr. Delaney said, did he say

24   anything else, other than that -- during that conversation?

25  A   I honestly don’t recall.
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 1  Q   So you don’t even know if he greeted you, said, “Hi”?

 2  A   I’m sure he greeted me.
 3  Q   But you don’t remember if he did or not; is that
 4   correct?
 5  A   That’s correct.
 6       MS. LESLIE: I have no other questions, Your Honor.

 7       MR. MANZOLILLO: Nothing further here.
 8       JUDGE ROSAS: Any Redirect?
 9       MR. POWELL: Nothing, Your Honor.
10       JUDGE ROSAS: Thank you, sir.  You are excused.  Please

11   do not discuss your testimony with anyone until you are advised

12   by Counsel that the record in the case is closed.
13       MR. POWELL: Your Honor, could we go off the record for

14   a five minute break?
15       JUDGE ROSAS: Sure.  Okay.  Let’s reconvene in about

16   five or so.
17       MR. POWELL: Thank you.
18       (Whereupon, a brief recess was taken.)
19       JUDGE ROSAS: On the record.  Next witness.

20       MR. POWELL: Company calls Andrew Quinn.

21   Whereupon,
22       ANDREW QUINN
23   was called as a witness by and on behalf of the Respondent; and

24   having been duly sworn, was examined and testified as follows:

25       JUDGE ROSAS: Please state and spell your name and
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 1   provide us with your address.
 2       THE WITNESS: Andrew Quinn; Q - U - I - N - N; 8502

 3   Gilley Fallow Court, Hawkinsville, New York, 13027.

 4       DIRECT EXAMINATION
 5       BY MR. POWELL: 
 6  Q   Mr. Quinn, where are you employed?
 7  A   Novelis Oswego.
 8  Q   How long have you been employed at the Novelis Oswego

 9   Plant?
10  A   Nine-and-a-half years.
11  Q   What position do you hold at the Plant?
12  A   Human Resources Leader.
13  Q   As a part of your responsibilities, do your duties
14   include hiring new employees?
15  A   Yes.
16  Q   In your experience at the Plant, are you generally

17   familiar with the overall production process and organization

18   of the Plant at the Oswego Works?
19       MS. ROBERTS: Objection to leading, Your Honor.

20       JUDGE ROSAS: I’ll allow that.
21       THE WITNESS: Yes.
22       BY MR. POWELL: 
23  Q   Can you describe generally the overall production

24   operations at the Oswego Works, in terms of an overview of the

25   types of products produced in the production process?
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 1  A   Sure.  We have four manufacturing units, a Remelt and

 2   Recycling Area where we bring in scrap material, primarily, as

 3   well as some primary Remelt.  We melt that down, and we cast it

 4   into ingots.  The ingots are roughly 30,000 pounds.
 5   Those ingots are then delivered to what’s called our Hot

 6   Mill at the beginning of the Hot Mill in the Ingot Crop area

 7   that prepares ingots for roll.  There is scalpers and soaking

 8   process.
 9   They deliver that to our Rolling Mill, where they take

10   it and get it to about three feet thick, and they roll it down

11   to about an inch-and-a-half.
12   Some of our product is delivered to our customers off

13   the Hot Mill.  Most of what we produce in the Hot Mill gets

14   delivered to what’s called our Cold Mill, which takes that coil

15   and rolls it down to thinner gauges; and we deliver some to the

16   customer from there.
17   We also do a finishing process and annealing process and

18   a tension-leveling process in that area.  They will deliver

19   some coils, like I said, to the customer and some to what’s

20   called our CASH Lines which are Continuous Annealing Solution

21   Heat-treat lines, which is a preparation for use within the

22   automotive industry.
23  Q   Approximately how many hourly employees are assigned to

24   each department?
25  A   Our Remelt area has approximately 150 to 175.  The Hot
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 1       BY MR. POWELL: 
 2  Q   During the time period preceding the election, did the

 3   Company communicate its intentions to hire additional employees

 4   to staff the CASH Lines and the expansion at the Oswego Plant?

 5  A   Yes.
 6  Q   By what means?
 7  A   During employee meetings -- several times, we gather

 8   employees together and talk about future expansions plans; and

 9   during those meetings, it would be expressed that that was a

10   large amount of hiring coming up in front of us.
11  Q   Mr. Quinn, do you know Jason Bro?
12  A   Yes.
13  Q   Who is Mr. Bro?
14  A   Mr. Bro is an employee who was formerly an Operations

15   Leader at our Plant.  Currently, he’s in a different role,

16   still employed with Novelis.
17  Q   Does Mr. Bro currently supervise or manage any employees

18   at the Oswego Plant?
19       MS. ROBERTS: Objection; relevance as to current.

20       JUDGE ROSAS: Overruled.
21       THE WITNESS: No; he’s not.
22       BY MR. POWELL: 
23  Q   Mr. Quinn, do you know Pete Sheftic?
24  A   Yes.
25  Q   Does Mr. Sheftic still work at the Oswego Plant?
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 1  A   No.
 2  Q   Is he employed by -- currently employed by Novelis at

 3   all?
 4  A   No.
 5  Q   Mr. Quinn --
 6       JUDGE ROSAS: Did you answer?  Did you get the answer?

 7       THE WITNESS: I’m sorry; no; he’s not.
 8       BY MR. POWELL: 
 9  Q   Mr. Quinn, do you know whether Novelis has Union

10   representation at any of its other United States plants?

11  A   Yes.
12  Q   Do you know if the Steelworkers represent Novelis

13   employees at any other plants?
14       MS. ROBERTS: Objection; relevance.
15       JUDGE ROSAS: I’ll allow very brief testimony on this,

16   consistent with the background that we’ve had previously

17   received.  Overruled.
18       THE WITNESS: Yes.
19       BY MR. POWELL: 
20  Q   At what US plants does the Steelworkers represent the

21   employees?
22  A   Our Fairmont Plant and our Terre Haute Plant.
23  Q   Mr. Quinn, let me direct your attention to what has been

24   marked for identification purposes as Respondent’s Exhibit 37,

25   which is an Agreement between Novelis Corporation and United
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 1   Steelworkers dated February 1, 2011, to February 1, 2016.

 2       (Respondent’s Exhibit 37 identified.)
 3   Have you seen this Agreement previously?
 4  A   Yes.
 5  Q   And what is it?
 6  A   It’s the Contract between our plant in Terre Haute,

 7   Indiana, and the United Steelworkers.
 8       MR. POWELL: I move for admission of Respondent’s

 9   Exhibit 37.
10       MS. ROBERTS: I would object to relevance, Your Honor.

11       JUDGE ROSAS: What’s the basis?
12       MR. POWELL: Your Honor, one of the allegations in the

13   case relates to the comparison paid to the Terre Haute and

14   Fairmont Contracts; and the terms of this Agreement -- the

15   Agreement, and its terms are relevant to those statements.

16       JUDGE ROSAS: Pre-election statements?
17       MR. POWELL: Correct.
18       MS. LESLIE: Your Honor, General Counsel would obviously

19   contend that those statements are, in and of themselves, what

20   was said on that topic during those captive audience meetings.

21   There’s no information that Bargaining Unit employees had these

22   contracts; studied these contracts; or were aware intimately of

23   their terms and conditions.
24   So again, we do not see the relevance of these contracts

25   being admitted into evidence.
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 1       MR. POWELL: Your Honor, I also believe there was

 2   testimony in the Counsel for General Counsel’s case that the

 3   employees were provided -- that we had comparisons to these

 4   contracts in Exhibit 243.
 5   I can develop further testimony from Mr. Quinn, but part

 6   of the question is whether or not the statements that are

 7   alleged in the 25th-hour speeches are factually and
 8   historically accurate statements; and the Contract goes to

 9   that.
10       JUDGE ROSAS: Anything else?
11       MS. ROBERTS: If he wants to elicit testimony from this

12   witness on specific factual items contained in that meeting

13   relative to these two facilities, I think that would be fair

14   game; But to the extent of requesting admission of the

15   burdensome documents here that are unrelated to any Contract in

16   question with this Facility, I think it is overly-burdensome of

17   the record; and again, it has -- as far as if any relevance.

18       JUDGE ROSAS: There was some testimony with respect to

19   some of the witnesses that were present at the captive -- the

20   allegedly captive audience -- meeting about references to the

21   Plants.  There were also some questions to some of those

22   employees that I believe were committed as proper context with

23   respect to their familiarity with agreements at other plants.

24   I’m not prepared to make that call that that would not

25   be considered contextual under the circumstances.  That’s
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 1   something that I’ll have to review when I see all of the

 2   evidence; because, as you know, you all put this kind of stuff

 3   in enmass, well beyond my capability to fully understand and

 4   absorb the nature of the evidence; so the safer bet would be to

 5   receive the evidence but cautioning Counsel that this is not to

 6   open up any avenues of collateral litigation.  Okay?
 7   The objection is overruled with respect to Respondent’s

 8   Exhibit 37.
 9       MR. POWELL: I move for admission into -- I think you

10   have just proved that it’s admitted into evidence; is that

11   right, Your Honor?
12       JUDGE ROSAS: What’s that?
13       MR. POWELL: Thirty-seven is admitted into evidence?

14       JUDGE ROSAS: It is.
15       (Respondent’s Exhibit 37 received.)
16       MR. POWELL: Okay.  Thank Your Honor.
17       BY MR. POWELL: 
18  Q   Mr. Quinn, let me direct your attention now to
19   Respondent’s Exhibit 40.  Have you seen this document before?

20  A   Yes.
21  Q   What is it?
22  A   It’s the Agreement between Novelis, the Fairmont Plant

23   and United Steelworkers.
24       (Respondent’s Exhibit 40 identified.)
25       MR. POWELL: I move for admission of Respondent’s
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 1   Exhibit 40.
 2       MS. ROBERTS: We have the same objection, Your Honor.

 3       JUDGE ROSAS: Okay.  Charging Party as well?

 4       MR. MANZOLILLO: Yes, Your Honor.
 5       JUDGE ROSAS: And the same ruling.  I’ll receive

 6   Respondent’s Exhibit 40 for the same reason.
 7       (Respondent’s Exhibit 40 received.)
 8       BY MR. POWELL: 
 9  Q   Mr. Quinn, are you familiar with Everett Abare?
10  A   Yes.
11  Q   And who is he?
12  A   He’s an employee who works in our Cold Mill.
13  Q   How long has Mr. Abare worked at the Novelis Oswego

14   Plant, to your knowledge?
15  A   I think between 10 and 20 years; I’m not sure exactly

16   how long.
17  Q   And are you generally familiar with his job performance?

18  A   Yes.
19  Q   And how would you characterize it?
20       MS. ROBERTS: Objection; lack of foundation.

21       JUDGE ROSAS: Human Resources, I’ll allow it.

22   Overruled.
23       THE WITNESS: I would say Mr. Abare is, generally

24   speaking, a very good employee.
25       BY MR. POWELL: 

Page 2884

 1  Q   I’m going to direct your attention to the end of March,

 2   2014.  Did you become aware of an incident involving Mr. Abare

 3   around that time period?
 4  A   Yes.
 5  Q   What was that incident?
 6  A   Mr. Abare had posted some information on his Facebook

 7   Page referring to employees that voted against the Union as

 8   F*#ktards and saying that they should eat s*#t.
 9  Q   Mr. Quinn, let me show you what has been marked as

10   Respondent’s Exhibit 145.  Can you identify this document?

11  A   Yes.
12  Q   What is it?
13  A   It’s the Facebook post from Mr. Abare that we were just

14   talking about.
15       (Respondent’s Exhibit 145 identified.)
16       MR. POWELL: Your Honor, a similar document has been

17   entered into evidence previously as GC Exhibit 25.  I think

18   Respondent’s Exhibit 145 may be slightly different.  So I’m

19   just noting that for the record.
20       BY MR. POWELL: 
21  Q   Mr. Quinn, --
22       MS. ROBERTS: Can we have a moment to review?

23       MR. POWELL: Sure.
24       MS. ROBERTS: Thank you.  Respondent’s Exhibit 145 is

25   already in evidence as General Counsel’s Exhibit 25(b).

Page 2885

 1       MR. POWELL: So is it the same document?
 2       MS. LESLIE: Yes.
 3       MR. POWELL: Okay.  Your Honor, I’ll -- I mean it’s

 4   already in evidence as General Counsel’s Exhibit 25(b).

 5       JUDGE ROSAS: So you’re withdrawing it?
 6       MR. POWELL: Yes; we can just refer to it as 25(b).

 7       (Respondent’s Exhibit 145 withdrawn.)
 8       BY MR. POWELL: 
 9  Q   Now Mr. Quinn, directing your attention back to the

10   incident you were describing regarding the Facebook post.  How

11   was this incident brought to your attention?
12  A   The Human Resources Manager at the time, Peter Sheftic,

13   brought it to my attention.
14  Q   What action, if any, did you take after being notified

15   of this Facebook post by Mr. Abare?
16  A   Mr. Sheftic asked me to investigate it, so I proceed to

17   meet with Mr. Abare and the Maintenance and Engineering Manager

18   in the Cold Mill, Mr. Greg Dufore.
19  Q   Did you obtain a copy of the post?
20  A   Yes.
21  Q   Is what was previously admitted into evidence as General

22   Counsel’s Exhibit 25(b) a copy of the post that you obtained at

23   the time?
24  A   Yes.
25  Q   And you said that you met with Mr. Abare?
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 1  A   Correct.
 2  Q   Who else was present at the time you met with Mr. Abare?

 3  A   Greg Dufore.  He’s the Manager of the Cold Mill.

 4  Q   And briefly describe what was discussed in your meeting

 5   with Mr. Abare that day.
 6  A   Sure.  Mr. Abare came in; and when he sat down, I

 7   presented him with the copy of the Facebook post; and I asked

 8   him if he had posted that, and he admitted it.
 9   We talked basically about the expectations and how we

10   felt that that was inappropriate.  There was discussion back

11   and forth about that.  I told Mr. Abare that we would talk with

12   him further about that at a future point; and that was
13   basically the conversation.
14  Q   Did Mr. Abare provide any explanation for his use of the

15   term, F*#ktard or F-tard in his post?
16       MS. ROBERTS: Objection; leading.
17       JUDGE ROSAS: Overruled.
18       MR. MANZOLILLO: Objection also; it mischaracterizes

19   what the document says.
20       JUDGE ROSAS: The question was whether Mr. Abare gave an

21   explanation?
22       MR. POWELL: The question was:
23   Did Mr. Abare provide any explanation as to the use of

24   the term F-tard or F*#ktard in his post?
25       JUDGE ROSAS: I’ll allow it.
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 1       THE WITNESS: Yes; Mr. Abare gave us an explanation of

 2   the fact that he opened up his pay stub, and he was extremely

 3   frustrated with what he saw in there; and then he expressed his

 4   displeasure by stating what was in here.
 5   He also said that he, soon after posting it, got a
 6   response from a co-worker as well as his wife, basically

 7   telling him that it was inappropriate what he did; and he did

 8   indicate to me that he was -- he realized it was inappropriate

 9   and that he would be willing and able to apologize to anybody

10   that he offended.
11   He made a point of telling us that he realized that it
12   was inappropriate.
13       BY MR. POWELL: 
14  Q   At any point in time during your interview, did he

15   attempt to -- Mr. Abare -- explain the use of the use of the

16   F*#ktard as meaning friend?
17       MS. ROBERTS: Objection.
18       JUDGE ROSAS: All right.  Leading.  Don’t say anything

19   further.
20       BY MR. POWELL: 
21  Q   What, if anything, did Mr. Abare say about the meaning

22   of the term F*#ktard as he used it in the post?
23       MS. ROBERTS: Objection; asked and answered.

24       MR. POWELL: I did not ask that specific question.

25       JUDGE ROSAS: Sustained; leading.
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 1       BY MR. POWELL: 
 2  Q   Did Mr. Abare say anything about the meaning of the term

 3   -- his use of the term F*#ktard during your interview with him?

 4       MS. ROBERTS: Same objection.
 5       JUDGE ROSAS: Same ruling.
 6       BY MR. POWELL: 
 7  Q   During your interview with Mr. Abare, did he indicate

 8   that his post was just a joke?
 9       MR. MANZOLILLO: Objection.
10       MS. ROBERTS: Objection.
11       JUDGE ROSAS: Sustained.
12       MS. ROBERTS: Leading.
13       BY MR. POWELL: 
14  Q   Mr. Quinn, do you recall anything else that Mr. Abare

15   told you during the course of that meeting?
16       MR. MANZOLILLO: Objection.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: I don’t know if I said this already, but

19   he told me his wife came in and made a comment to him and said,

20   “Really, is that who you are?”  And then he got a call from

21   another employee.
22   Besides that, I don’t remember anything additional that

23   he said.
24       BY MR. POWELL: 
25  Q   Did you document this interview meeting with Mr. Abare?
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 1  A   I did.
 2       BY MR. POWELL: 
 3  Q   Mr. Quinn, let me show you what has been marked as

 4   Respondent’s Exhibit 159.  Can you identify this document?

 5  A   Yes.
 6  Q   What is it?
 7  A   It is the interview notes from my meeting with Mr. Abare

 8   on April 14th of this year.
 9       (Respondent’s Exhibit 159 identified.)
10  Q   And did you prepare these notes?
11  A   Yes.
12  Q   Other than what you previously testified to and what is

13   contained in Respondent’s Exhibit 159 -- first of all --

14       MR. POWELL: I move for the admission of Respondent’s

15   Exhibit 159.
16       MS. ROBERTS: Can I have a minute, Your Honor?

17   Voir dire?
18       JUDGE ROSAS: Please.
19       VOIR DIRE EXAMINATION
20       BY MS. ROBERTS: 
21  Q   Mr. Quinn, was there anything else contained -- was

22   there anything else that you documented relative to this

23   particular interview with Mr. Abare -- other than what’s

24   represented here in Respondent’s Exhibit 159?
25  A   MS. ROBERTS:  Your Honor, that’s not voir dire about
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 1   this document.  She’s asking about other documents.

 2       JUDGE ROSAS: It’s appropriate.  Overruled.

 3       THE WITNESS: Could you repeat it?
 4       BY MS. ROBERTS: 
 5  Q   Other than what’s represented here in Respondent’s

 6   Exhibit 159, did you document anything else regarding the

 7   interview with Mr. Abare?
 8  A   I don’t believe so.
 9  Q   Was any other documents presented to Mr. Abare during

10   this interview?
11  A   The copy of his Facebook post that I believe was 25(b).

12  Q   What time of day was this documented?
13  A   Was this documented?
14  Q   Yes.
15  A   I believe that it was in -- late in the afternoon, after

16   we met with Mr. Abare.
17       MS. ROBERTS: I have no further questions.
18       MS. LESLIE: Your Honor, I’m sorry; if I could just -- I

19   apologize.
20       BY MS. LESLIE: 
21  Q   Did you take handwritten notes at that meeting?
22  A   Yes.
23  Q   And is this the typewritten version of your handwritten

24   notes?
25  A   Yes.
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 1  Q   And where are those handwritten notes?
 2  A   Honestly, I don’t know.
 3  Q   Did you type them yourself, or did you give it to
 4   somebody else to type?
 5  A   I typed it myself.
 6  Q   What did you do after -- where did you maintain this

 7   document?
 8   Did you send it to other people?
 9   Did you put it in his file?
10   What did you do after you created this?
11       MR. POWELL: Objection; compound.
12       JUDGE ROSAS: Overruled; you can answer.
13       THE WITNESS: Which question?
14       JUDGE ROSAS: Did you understand the question --

15   questions?
16       THE WITNESS: I believe I did; yes.
17   This document, there would be a copy in his employee

18   file, which I would have sent to a co-worker to put in there,

19   because she’s the one that logs everything into the employee

20   files.  I probably e-mailed it to the HR Manager, but I don’t

21   remember for sure whether I did.
22       BY MS. LESLIE: 
23  Q   How did you send it to the co-worker?
24  A   I’m not sure.
25  Q   Who was that co-worker?
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 1  A   Cindy Finnegan.
 2  Q   When you sent it to your co-worker, did you give her any

 3   instructions about it?
 4  A   The only instructions I would give her would be to put

 5   it in his file.
 6  Q   So as far as you’re aware, this was put in his Personnel

 7   File?
 8  A   As far as I know; yes.
 9       MS. LESLIE: I have no other questions, Your Honor.

10       JUDGE ROSAS: Was that -- your question that it was or

11   was not put in his Personnel File?
12       MS. LESLIE: I asked if it was put in his Personnel

13   File.
14       JUDGE ROSAS: Okay.  Anything else?  Do you still

15   object, or do you have some other position on it?
16       MS. LESLIE: Our objection stands, Your Honor, to the

17   document.
18       MR. MANZOLILLO: No further questions, Your Honor.  We

19   would object.
20       JUDGE ROSAS: Okay.  Mr. Quinn, you explained the

21   process by which you generated this document.  You were taking

22   notes, I think you testified.  Was that at the meeting?

23       THE WITNESS: Yes.
24       JUDGE ROSAS: Was that contemporaneous with what was

25   going on at the meeting?

Page 2893

 1       THE WITNESS: Yes; as we discussed, I would write notes

 2   down.
 3       JUDGE ROSAS: And then do you recall when you

 4   transferred your information on the notes to your computer to

 5   generate Respondent’s 159?
 6       THE WITNESS: It would have been immediately after.

 7       JUDGE ROSAS: And was this typical or atypical of how

 8   you typically handled disciplinary proceedings?
 9       THE WITNESS: That’s typical of what we would do.

10       JUDGE ROSAS: Okay.  All right.  Given the indications,

11   at least from what I’ve received on voir dire -- of the

12   information I’ve received, indicates sufficient indicia of

13   regular business practice on the part of the witness to do this

14   at or around the time of the activity that’s reflected thereon.

15   I see no indications of a lack of trustworthiness as to the

16   circumstances of the document to indicate that it should not be

17   received in evidence.
18   So over objection, I’ll receive Respondent’s Exhibit
19   159.
20       (Respondent’s Exhibit 159 received.)
21       BY MR. POWELL: 
22  Q   Mr. Quinn, other than what you’ve already testified to

23   and the information contained in Respondent’s Exhibit 159, do

24   you recall Mr. Abare providing any other explanation or

25   comments about his Facebook post or this incident?
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 1       MS. ROBERTS: Objection; asked and answered.

 2       JUDGE ROSAS: I’ll allow it; go ahead.
 3       MS. ROBERTS: And leading.
 4       JUDGE ROSAS: You can answer it one more time.

 5       THE WITNESS: The only I see in here additionally is

 6   that Everett expressed multiple times, “This is not me.”

 7   And at the end, he says he’s very sorry for the getting us to

 8   this point.
 9       BY MR. POWELL: 
10  Q   And my question was:
11   Other than what’s contained in 159 and what you’ve

12   already testified to, do you recall anything else that Mr.

13   Abare told you?
14       MR. MANZOLILLO: Objection.
15       THE WITNESS: No; I don’t.
16       BY MR. POWELL: 
17  Q   During his interview with you, did Mr. Abare ever

18   indicate that the use of the term F*#ktard was intended as a

19   term of endearment?
20       MS. ROBERTS: Objection again.
21       MR. MANZOLILLO: Objection.
22       JUDGE ROSAS: Sustained.  Leading.
23       MR. POWELL: Your Honor, I have asked the witness’

24   recollection; I have given him Exhibit 159 to see if there was

25   anything else.  I’m entitled to, in terms of seeking if there’s
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 1   any other recollection, to ask him those specific questions;

 2   and it’s not leading at this point in time to ask him specific

 3   questions; particularly in light of Mr. Abare’s testimony that

 4   he used that term as meaning “friend;” that he used that term

 5   as a term of endearment; and it’s relevant to see if he

 6   expressed those same explanations to Mr. Quinn during the

 7   course of this investigatory interview; and I can only find

 8   that out by asking the specific question to determine after

 9   properly exhausting the witness’ recollection prior to doing

10   so.
11       JUDGE ROSAS: Right.  The ruling stands.  The question

12   is leading.  Again, you’re entitled to use the document to

13   attempt to refresh his recollection.  If it still doesn’t do

14   so, you can’t then just shove the words in his mouth.

15   So I’ll allow you another chance to try to refresh his
16   recollection as to what, if anything else, he may recall.

17       BY MR. POWELL: 
18  Q   What, if anything else, did Mr. Abare say about his use

19   of the term, F*#ktard during your investigation interview?

20       MR. MANZOLILLO: Objection.
21       JUDGE ROSAS: Yes?  What’s the basis?
22       MS. ROBERTS: Asked and answered.
23       MR. MANZOLILLO: Asked and answered.
24       JUDGE ROSAS: Okay.  I’ll give him one more shot.  Go

25   ahead.
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 1       THE WITNESS: He said nothing else about the use of that

 2   term.
 3       BY MR. POWELL: 
 4  Q   At some point in time after your interview with Mr.

 5   Abare on April 4th, did you make a judgment about whether Mr.

 6   Abare had violated any Company rule or policy with respect to

 7   his conduct?
 8  A   Yes.
 9  Q   What was your determination on that point?
10  A   He had violated our code of conduct.
11  Q   In what way?
12  A   Essentially for a person in leadership to refer to other

13   employees in the terminology that he used we found to be

14   inappropriate.
15  Q   What actions, if any, did you take as a result of this

16   investigation regarding the Facebook post?
17  A   Mr. Abare was removed from his position as Crew Leader

18   as well as being removed from our Fire Department, where he was

19   the Shift Captain; from the Emergency Medical Services Squad we

20   maintain onsite; as well as no longer being a Plant-wide Crane

21   Trainer, of which we have two at a time.
22  Q   Did Mr. Abare receive any disciplinary action under the

23   Company’s discipline policy?
24  A   No.
25  Q   Was there any formal write-up, warning, or suspension
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 1   taken as a result of this incident?
 2  A   No.
 3  Q   Did you inform Mr. Abare of your decision?
 4  A   Yes.
 5  Q   Do you recall when you did that?
 6  A   I believe it was approximately five or six days later.

 7   I don’t remember the exact date.
 8  Q   Did you meet with Mr. Abare?
 9  A   Yes.
10  Q   Was anyone else present at that meeting?
11  A   Yes.
12  Q   Can you briefly describe what occurred at that meeting?

13  A   When he walked into the room, I remember him saying,

14   “Are we going to finally put this thing to bed or put this

15   thing behind us,” some terminology like that.
16   I told him yes.  Then Mr. Dufore explained to Mr. Abare

17   that he was no longer be a Crew Leader, that he was going to be

18   removed from the Medical Squad as well as the Emergency Squad

19   and that he was no longer going to be a Crane Trainer.

20  Q   Did you document this meeting with Mr. Abare and Mr.

21   Dufore?
22  A   Yes.
23  Q   In documenting this meeting, did you follow your normal

24   business practices for documenting such interviews?

25  A   Yes.
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 1       THE WITNESS: It appears to be the case.
 2       JUDGE ROSAS: Go ahead.
 3       THE WITNESS: Yes; it would.
 4       BY MR. POWELL: 
 5  Q   And the e-mail that’s referenced would be a separate

 6   document that would be maintained in the personnel file, based

 7   on your earlier testimony?
 8       MS. ROBERTS: Objection again to leading.
 9       JUDGE ROSAS: That one is okay.  Overruled.

10       THE WITNESS: Correct.
11  Q   So at least as to Respondent’s Exhibit 178, it’s a
12   complete document from the Reclassification System?

13  A   Yes.
14       MR. POWELL: I move for admission on that basis.

15       JUDGE ROSAS: Mr. Quinn, with respect to the relevance

16   of this document for the purposes in which Counsel tendered it,

17   what is there in this document that indicates, on its face,

18   that the employee was demoted from Crew Leader?
19       THE WITNESS: If you look on the first page, under

20   Present Employee Info, under there it says, Reason.  It

21   indicates Crew Leader on Shift.  So that would indicate that he

22   was a Crew Leader currently; and then if you go down roughly

23   half-way to the middle of that page, under New Job Information,

24   and there is 1, 2, 3, 4, 5, roughly the sixth line, it says

25   Crew Leader?  Next to that, it says:  No.
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 1   That would indicate basically taking him from Crew
 2   Leader to no longer being Crew Leader.
 3       JUDGE ROSAS: All right.
 4       MR. MANZOLILLO: We would continue to object to

 5   relevance, Your Honor.  That totally provides absolutely no

 6   basis for any relevance relative to Mr. Abare’s demotion.  It

 7   just simply establishes the fact that they, in fact, have

 8   demoted somebody else.  We have no idea what the reason is for.

 9       JUDGE ROSAS: Anything else, Ms. Roberts?

10       MS. ROBERTS: I would restate as what Charging Party

11   gave.  There’s little relevance other than -- well, there’s

12   little relevance.  I would object on the relevance as well as

13   not complete.
14       JUDGE ROSAS: Okay.  I understand the concerns raised.

15   There’s a sufficient connection between the testimony of this

16   witness and what this document purports to represent.  Again,

17   should General Counsel and Charging Party have a problem with

18   what the evidence means, to what extent inferences may be drawn

19   from it, whatever; you’re entitled, obviously to subpoena

20   records and see I anything else exists that might place in

21   further context that provides further background; but the

22   document in and of itself has been established to be a business

23   record, so I’m going to receive it.  Again, the weight, if

24   anything that you want to argue that it should or should not be

25   accorded is something for you to address later on.
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 1   Overrule the objection.  Respondent’s Exhibit 178 is

 2   received.
 3       (Respondent’s Exhibit 178 received.)
 4       DIRECT EXAMINATION (cont.)
 5       BY MR. POWELL: 
 6  Q   Mr. Quinn, with respect to the demotion of Mr. Smith

 7   from Crew Leader position, did he have any disciplinary action

 8   in his personnel file that led to him being demoted?
 9       MR. MANZOLILLO: Objection.  Voir dire already

10   established he wasn’t aware of that.
11       MR. POWELL: I don’t think that was established in voir

12   dire.
13       MR. MANZOLILLO: Ms. Roberts asked that question.

14       JUDGE ROSAS: Repeat the question.
15       BY MR. POWELL: 
16  Q   I asked Mr. Quinn if there was any disciplinary actions

17   taken against Mr. Smith prior to or in connection with his

18   demotion.
19       JUDGE ROSAS: You had previously asked that.  Sustained.

20   There was no prior discipline.
21       BY MR. POWELL: 
22  Q   Mr. Quinn, do you recall -- during the course of the

23   Union campaign, do you recall having a conversation with some

24   hourly employees about the campaign on or about February 15,

25   2014?
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 1  A   Yes.
 2  Q   Where did this conversation take place?
 3  A   It took place in the DC-6 Control Room.
 4  Q   Do you recall who was present?
 5  A   Yes; there were myself and three other employees, Tim

 6   Boyzruck, Dennis Parker, and Gordon Barkley.
 7  Q   Do you frequently have conversations with employees on

 8   the Plant floor in the production areas of the Plant?
 9  A   Yes.
10  Q   How many times?
11  A   Regularly, multiple times a week I would say.
12  Q   With respect to this specific conversation with Mr.

13   Boyzruck, Dennis Parker and Gordon Barkley, describe the

14   circumstances that led you to have that conversation.

15  A   Okay.  I had heard from Mr. Boyzuck’s manager, Ray

16   Ogorchock, that Tim Boyzuck wasn’t happy with a conversation

17   that he had had with Peter Sheftic, who was the HR Manager at

18   the time.
19   I had hired Mr. Boyzuck, and I had a very good
20   relationship with him, so I sought him out.  I went out to his

21   work area and went into the Control Room to talk to him --

22   like I say, Gordon Barkley and Dennis Parker were there at the

23   time -- to ask him what concerns he had and tried to help him.

24  Q   What did you discuss during the course of that
25   conversation?
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 1  A   I walked into the Control Room; said hello to everybody,

 2   and we exchanged some initial normal pleasantries that people

 3   do.  I specifically said, “Tim, I understand you have a

 4   concern.”
 5   He explained that basically at the end of one of our --

 6   one of the meetings that he attended, he tried to have a

 7   conversation with Pete Sheftic; and he felt like Mr. Sheftic

 8   didn’t give him the respect he deserved.  And then, we

 9   continued to discuss the Union campaign.
10   They asked me some questions about my background,

11   because I worked in a unionized facility before; and I shared

12   my experiences with them.
13  Q   During the course of the conversation, did you indicate

14   -- did you make any statements about what might happen in the

15   future?
16  A   Yes.
17  Q   What did you say?
18  A   I told them that as with -- if we were to become
19   unionized, things could stay the same; they could get better,

20   or they could get worse; based on negotiations.
21  Q   During the course of the conversation, did you ever

22   state words to the effect that “Things may not be as good as

23   they were, but they will get better if the Union is voted

24   down”?
25  A   No.
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 1  Q   At any point in time during the conversation, did you

 2   suggest that the Company would improve wages and benefits if

 3   the employees voted against the Union?
 4       MS. ROBERTS: Objection; leading.
 5       JUDGE ROSAS: I’ll permit it; go ahead.
 6       THE WITNESS: No.
 7       BY MR. POWELL: 
 8  Q   Did you have any conversations with them about what the

 9   Company could do or couldn’t do -- could say or couldn’t say

10   with respect to promises or the future?
11       MS. ROBERTS: Again, leading.
12       JUDGE ROSAS: Overruled.
13       MS. ROBERTS: And compound.
14       JUDGE ROSAS: Overruled.
15       THE WITNESS: Yes.
16       BY MR. POWELL: 
17  Q   What did you say?
18  A   I told them that we couldn’t promise anything.
19  Q   Okay.  Mr. Quinn, did you attend any employee meetings

20   immediately -- a day or two prior to the election?
21  A   Yes.
22  Q   Meetings at which the Company CEO, Phil Martins and

23   Chris Smith spoke to employees?
24  A   Yes.
25  Q   How many of those meetings did the company call?
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 1  A   Three.
 2  Q   Did you attend any of those meetings?
 3  A   I attended all of them.
 4  Q   Based upon your attendance at the meetings, which one

 5   was the most heavily attended?
 6  A   The first one.
 7  Q   And approximately how many employees -- well, where was

 8   that meeting?
 9  A   It was held in between CASH-1 and CASH-2.
10  Q   And approximately how many employees attended that

11   meeting?
12  A   Best guess would be probably 100 people.
13  Q   And the second meeting, where was it held?
14  A   It was held in our Cafeteria.
15  Q   And how many employees were at that meeting?

16  A   Probably 75 to 100, roughly.
17  Q   And the third meeting, were was that meeting held?

18  A   In the Cafeteria, as well.
19  Q   And how many employees were at that meeting?

20  A   Probably 75 to 100, I would say.
21  Q   Were there any Supervisors or Managers present at these

22   meetings?
23  A   There were Supervisors and Managers present at all of

24   those meetings.
25  Q   And where were they located during the course of the
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 1   meetings?
 2  A   Throughout the room.  At the first meeting, starting

 3   off, the Managers and Supervisors were standing at the back, as

 4   was I, because there were so many people, the seats were

 5   filled.  There were also a large number of hourly employees

 6   standing in the back.
 7   In the two meetings in the Cafeteria, they were
 8   scattered throughout the room; some sitting in the front row;

 9   some sitting in the back; some standing against the wall.

10  Q   During the meeting in the CASH lines, could you hear the

11   speakers from where you were standing?
12  A   On and off; more off than on, I would say.  We had

13   difficulty with the sound system as well as the speakers and

14   the ambient noise of the area.
15  Q   During the three meetings that you attended, did you

16   have an occasion to observe the demeanor of the Managers during

17   the course of the meeting?
18  A   Yes.
19  Q   Did you observe any Supervisors or member of Management

20   with scowls on their faces or menacing looks --
21       MS. ROBERTS: Objection; leading.
22       MR. MANZOLILLO: Objection also to speculation as to

23   what facial --
24       JUDGE ROSAS: I’m going to sustain that.
25       BY MR. POWELL: 
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 1  A   I walked into the Control Room; said hello to everybody,

 2   and we exchanged some initial normal pleasantries that people

 3   do.  I specifically said, “Tim, I understand you have a

 4   concern.”
 5   He explained that basically at the end of one of our --

 6   one of the meetings that he attended, he tried to have a

 7   conversation with Pete Sheftic; and he felt like Mr. Sheftic

 8   didn’t give him the respect he deserved.  And then, we

 9   continued to discuss the Union campaign.
10   They asked me some questions about my background,

11   because I worked in a unionized facility before; and I shared

12   my experiences with them.
13  Q   During the course of the conversation, did you indicate

14   -- did you make any statements about what might happen in the

15   future?
16  A   Yes.
17  Q   What did you say?
18  A   I told them that as with -- if we were to become
19   unionized, things could stay the same; they could get better,

20   or they could get worse; based on negotiations.
21  Q   During the course of the conversation, did you ever

22   state words to the effect that “Things may not be as good as

23   they were, but they will get better if the Union is voted

24   down”?
25  A   No.
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 1  Q   At any point in time during the conversation, did you

 2   suggest that the Company would improve wages and benefits if

 3   the employees voted against the Union?
 4       MS. ROBERTS: Objection; leading.
 5       JUDGE ROSAS: I’ll permit it; go ahead.
 6       THE WITNESS: No.
 7       BY MR. POWELL: 
 8  Q   Did you have any conversations with them about what the

 9   Company could do or couldn’t do -- could say or couldn’t say

10   with respect to promises or the future?
11       MS. ROBERTS: Again, leading.
12       JUDGE ROSAS: Overruled.
13       MS. ROBERTS: And compound.
14       JUDGE ROSAS: Overruled.
15       THE WITNESS: Yes.
16       BY MR. POWELL: 
17  Q   What did you say?
18  A   I told them that we couldn’t promise anything.
19  Q   Okay.  Mr. Quinn, did you attend any employee meetings

20   immediately -- a day or two prior to the election?
21  A   Yes.
22  Q   Meetings at which the Company CEO, Phil Martins and

23   Chris Smith spoke to employees?
24  A   Yes.
25  Q   How many of those meetings did the company call?
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 1  A   Three.
 2  Q   Did you attend any of those meetings?
 3  A   I attended all of them.
 4  Q   Based upon your attendance at the meetings, which one

 5   was the most heavily attended?
 6  A   The first one.
 7  Q   And approximately how many employees -- well, where was

 8   that meeting?
 9  A   It was held in between CASH-1 and CASH-2.
10  Q   And approximately how many employees attended that

11   meeting?
12  A   Best guess would be probably 100 people.
13  Q   And the second meeting, where was it held?
14  A   It was held in our Cafeteria.
15  Q   And how many employees were at that meeting?

16  A   Probably 75 to 100, roughly.
17  Q   And the third meeting, were was that meeting held?

18  A   In the Cafeteria, as well.
19  Q   And how many employees were at that meeting?

20  A   Probably 75 to 100, I would say.
21  Q   Were there any Supervisors or Managers present at these

22   meetings?
23  A   There were Supervisors and Managers present at all of

24   those meetings.
25  Q   And where were they located during the course of the
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 1   meetings?
 2  A   Throughout the room.  At the first meeting, starting

 3   off, the Managers and Supervisors were standing at the back, as

 4   was I, because there were so many people, the seats were

 5   filled.  There were also a large number of hourly employees

 6   standing in the back.
 7   In the two meetings in the Cafeteria, they were
 8   scattered throughout the room; some sitting in the front row;

 9   some sitting in the back; some standing against the wall.

10  Q   During the meeting in the CASH lines, could you hear the

11   speakers from where you were standing?
12  A   On and off; more off than on, I would say.  We had

13   difficulty with the sound system as well as the speakers and

14   the ambient noise of the area.
15  Q   During the three meetings that you attended, did you

16   have an occasion to observe the demeanor of the Managers during

17   the course of the meeting?
18  A   Yes.
19  Q   Did you observe any Supervisors or member of Management

20   with scowls on their faces or menacing looks --
21       MS. ROBERTS: Objection; leading.
22       MR. MANZOLILLO: Objection also to speculation as to

23   what facial --
24       JUDGE ROSAS: I’m going to sustain that.
25       BY MR. POWELL: 
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 1  Q   During the course of the meeting, did you observe any

 2   demeanor of Management that you considered, based upon your

 3   experience, to be unusual?
 4       MS. ROBERTS: Objection; I didn’t hear the last.  To be

 5   what?
 6       JUDGE ROSAS: Sustained.
 7       BY MS. ROBERTS: 
 8  Q   What was the demeanor of the Managers that you saw

 9   present during these meetings?
10       MR. MANZOLILLO: Objection.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: Very typical demeanor of what I would

13   expect for any other day or employee.
14       BY MR. POWELL: 
15  Q   Mr. Quinn, are you familiar with a Federal District

16   Court Ruling in which the Northern District of New York ordered

17   that Novelis implement certain temporary relief while this

18   proceeding is pending here before Judge Rosas?
19  A   Yes.
20       JUDGE ROSAS: What is that exhibit number?

21       MR. POWELL: 310.
22       BY MR. POWELL: 
23  Q   And are you familiar with the actions taken by the

24   Company to implement the relief in that Order?
25  A   Yes.
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 1  Q   What role did you play?
 2  A   I gave recommendations as to where we should post the

 3   Response.  Other than that, I was here actually for most of the

 4   -- for a lot of that.
 5  Q   Mr. Quinn, are you familiar with any communications to

 6   the Company’s Managers about compliance with the Court’s Order?

 7  A   Yes.
 8       MR. POWELL: Your Honor, if I may just have one moment.

 9   (No audible response.)
10       BY MR. POWELL: 
11  Q   Mr. Quinn, let me show you what has been marked as

12   Respondent’s Exhibit 311.  Well, actually, let me direct your

13   attention to Respondent’s Exhibit 178, the Reclassification

14   document for Mr. Smith.
15   If you will look on the second page of Respondent’s
16   Exhibit 178-2, there’s a comment that says, “Per Dave Doran e-

17   mail.”  Do you see that?
18  A   Yes.
19  Q   Now if I could direct your attention to Respondent’s

20   Exhibit 311.  Can you identify this document?
21  A   Yes.
22  Q   What is it?
23  A   It’s a string of e-mails between Dave Doran, Carol

24   Limbow and Nick Mize removing Mr. Smith from Crew Leader.

25       (Respondent’s Exhibit 311 identified.)
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 1  Q   And did you assist in the location of these documents

 2   for production to Counsel for General Counsel?
 3  A   Yes.
 4  Q   And is Respondent’s Exhibit 311 the e-mail that’s

 5   referred to on the second page of Respondent’s Exhibit 178?

 6  A   Yes.
 7       MR. POWELL: I move for admission of Respondent’s

 8   Exhibit 311.
 9       MS. ROBERTS: Voir dire, Your Honor?
10   (No audible response.)
11       VOIR DIRE EXAMINATION
12       BY MS. ROBERTS: 
13  Q   Mr. Quinn, prior to today, have you seen what’s been

14   marked as Respondent’s Exhibit 311?
15  A   Yes.
16  Q   And where did you see it?
17  A   I was asked to produce it for these proceedings.
18  Q   And where was it located?
19  A   Where was it located?
20  Q   Yes.
21  A   In our e-mail system at work.
22  Q   Okay.  So this was not contained in Mr. Smith’s
23   personnel file?
24  A   I didn’t say that.
25  Q   Was this contained in Mr. -- was this placed also in Mr.
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 1   Smith’s personnel file?
 2  A   I’m not sure.
 3  Q   You don’t know?
 4  A   (No audible response.)
 5  Q   Were you involved in Mr. -- in any of the content

 6   contained in what’s been marked as Respondent’s Exhibit 311.

 7  A   At the time it happened, no; I wasn’t.
 8       MS. ROBERTS: I have no further questions.
 9       JUDGE ROSAS: Do you object?
10       MS. ROBERTS: I object to --
11       JUDGE ROSAS: On the basis that?
12       MS. ROBERTS: That this witness has --
13       MR. MANZOLILLO: Foundation.
14       MS. ROBERTS: -- lack of personal knowledge to be

15   competent to testify about whether or not this document was

16   kept in the ordinary course or whether or not it’s even related

17   to Respondent’s Exhibit 178.
18       MR. POWELL: I can ask some additional questions, Your

19   Honor.
20       JUDGE ROSAS: Sure.
21       DIRECT EXAMINATION (Cont.)
22       BY MR. POWELL: 
23  Q   Mr. Quinn, during the course of this proceeding, were

24   you asked to locate document -- the e-mail that was referenced

25   in Respondent’s Exhibit 178, “per Dave Doran e-mail”?
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 1       A F T E R N O O N    S E S S I O N
 2       (1:53 P.M.)
 3       JUDGE ROSAS: On the record.
 4   Cross-Examination.
 5       CROSS-EXAMINATION
 6       BY MS. ROBERTS: 
 7  Q   Mr. Quinn, my name is Nichole Roberts.  I’m going to

 8   ask you a few questions regarding your Direct testimony here

 9   today.  If you have any questions or can’t hear me, just please

10   instruct me; and I’ll speak up.
11  A   Okay.
12  Q   Now regarding the position of Crew Leader that Mr. Abare

13   held, isn’t it true that all Crew Leaders receive a two-dollar

14   pay increase for serving in that capacity?
15  A   Yes.
16  Q   And Mr. Quinn, there were others involved in deciding to

17   demote Mr. Abare; isn’t that true?
18  A   Yes.
19       JUDGE ROSAS: Ms. Roberts, can you get that microphone

20   right next to you.  Thanks.
21       BY MS. ROBERTS: 
22  Q   And isn’t it true that Mr. Sheftic and Mr. Smith were

23   involved in that decision?
24  A   Yes; Mr. Sheftic and Chris Smith, Plant Manager.

25  Q   Thank you.  Now focusing on Mr. Washburn, Mr. Knight,
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 1   Mr. Smith, and Mr. Demong, isn’t it true that it was brought to

 2   their attention that there was some deficiencies in their

 3   performance prior to their demotion?
 4  A   I’m not sure if that’s true for all of those.
 5  Q   I’m having trouble --
 6  A   I’m sorry.  I’m not sure if that’s true for all those or

 7   not.
 8  Q   But it’s possible?
 9  A   Certainly possible.
10  Q   Focusing your attention specifically to Mr. Smith and

11   what’s been identified as Respondent’s Exhibit 311,
12       JUDGE ROSAS: What’s that?
13       MS. ROBERTS: I’m sorry; strike that question.

14       JUDGE ROSAS: Well, unless you want to put it in.

15       MS. ROBERTS: No; I’m striking it.
16       JUDGE ROSAS: Okay.
17       MS. ROBERTS: I just realized that.
18       BY MS. ROBERTS: 
19  Q   Focusing your attention to Respondent’s Exhibit 156,

20   isn’t it true that Mr. Knight was informed on at least two

21   occasions that there was some problem in his performance?

22  A   Yes.
23  Q   As reflected in Respondent’s Exhibit 156?
24  A   Yes.
25  Q   And who was Mr. Knight’s direct Supervisor?
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 1  A   I’m not sure who it would have been at the time.
 2  Q   So you don’t know whether or not his immediate

 3   Supervisor brought to his attention more than two occasions of

 4   problems in his performance?
 5  A   No; I would not know that.
 6  Q   Focusing your attention to Mr. Washburn, he’s deceased;

 7   correct?
 8  A   Correct.
 9  Q   Was he removed -- was that the result of his removal

10   from the position?
11       MR. POWELL: Objection; vague.
12       JUDGE ROSAS: Repeat the question.  I didn’t hear it.

13       MS. ROBERTS: I’ll rephrase.
14       BY MS. ROBERTS: 
15  Q   Do you know whether his death was the cause of his

16   removal from the Crew Leader position?
17  A   Yes; I am aware of whether it was or was not.
18  Q   Okay.  Can you tell us?
19  A   No; that was prior to his death.
20  Q   Okay.  And do you know who Mr. Washburn’s immediate

21   Supervisor was?
22  A   Not off the top of my head.
23  Q   So you don’t know whether or not his immediate

24   Supervisor had other disciplinary items in his file related to

25   his performance?
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 1       MR. POWELL: Objection; vague, ambiguous.

 2       JUDGE ROSAS: Overruled.  You can answer if you know.

 3       THE WITNESS: I’m not sure if he had other discipline

 4   from his Supervisor or not.
 5       BY MS. ROBERTS: 
 6  Q   And focusing your attention to Mr. Smith, prior to his

 7   removal from Crew Leader position, isn’t it true that his

 8   performance issues were brought to his attention?
 9  A   Yes.
10  Q   And he was given an opportunity to correct his conduct

11   or his performance?
12  A   I’m not sure.
13  Q   Isn’t that possible that he was given an opportunity to

14   correct his performance.
15       MR. POWELL: Objection; calls for speculation.

16       JUDGE ROSAS: Sustained.
17       BY MS. ROBERTS: 
18  Q   Now focusing your -- I believe you testified that Mr.

19   Washburn had a lack of responsiveness and a lack of detail as

20   to the operations of the Plant; do you recall that?
21  A   Yes.
22  Q   And do you know what specifically his lack of
23   responsiveness involved?
24  A   From what I remember, there’s expectation of Crew

25   Leaders, basically because they’re on nights and weekends --
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 1  Q   The next document I’m going to have you take a look at

 2   is Respondent’s Exhibit 47, also previously admitted into

 3   evidence.
 4   Have you seen Respondent’s Exhibit 47 before?
 5  A   Yes.
 6  Q   What role, if any, did you have in the distribution of

 7   Respondent’s Exhibit 47?
 8  A   I also assisted in coordinating the distribution of this

 9   document.
10  Q   And how was this document distributed to employees?

11  A   It was sent via e-mail and also through the Postal

12   Service.
13  Q   And did you coordinate the distribution of this letter

14   to all Novelis Oswego?
15  A   Yes.
16  Q   The next document I’m going to show you has been also

17   previously admitted into evidence as Respondent’s Exhibit 77.

18   Do you have before you Respondent’s Exhibit 77?
19  A   Yes.
20  Q   Have you seen that document before?
21  A   Yes.
22  Q   Based upon your role, do you know how this Power Point

23   presentation was distributed to the employees?
24  A   Yes; it was first presented to our Management Team in

25   one of the meetings; then, from there, it was cascaded to our
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 1   Leaders and Associate Leaders who were then responsible for

 2   cascading that information to the Shop Floor.
 3  Q   Based upon your role at the Company, is it your
 4   understanding that this information was disseminated out to all

 5   employees of the Oswego Plant?
 6  A   Yes.
 7  Q   The next exhibit that I am going to show you is
 8   Respondent’s Exhibit 243, which has been previously admitted

 9   into evidence.
10  A   Yes?
11  Q   Ms. Toomey, do you have Respondent’s Exhibit 243 before

12   you?
13  A   Yes.
14  Q   Have you seen that document before?
15  A   Yes; I have.
16  Q   Based on your experience at the Plant, how was that

17   document disseminated or communicated to employees?

18  A   Based on my experience, it was presented to our
19   Managers, who were then responsible for cascading the

20   information down to the employees.
21  Q   In the same manner that you described previously with

22   regard to 77?
23  A   Yes.
24  Q   Ms. Toomey, are you aware of a recent Federal District

25   Court Order that was issued in connection with the Unfair Labor
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 1   Practice allegations that have been made against the Company?

 2  A   Yes.
 3  Q   What role, if any, did you have with regard to the

 4   communication of that Order to employees?
 5  A   I assisted in coordinating a sound crew for the
 6   presentation and also helped assist in the posting of the

 7   Order.
 8       MR. POWELL: No further questions at this time, Your

 9   Honor.
10       MR. HENDRY: No questions.
11       JUDGE ROSAS: Cross.
12       MS. ROBERTS: Can we have a minute, Your Honor?

13       JUDGE ROSAS: Sure.  Off the record.
14       (Whereupon, a brief recess was taken.)
15       JUDGE ROSAS: On the record.  Ready?
16       MS. ROBERTS: Yes, sir.
17       CROSS-EXAMINATION
18       BY MS. ROBERTS: 
19  Q   Hi, Ms. Toomey.
20  A   Hello.
21  Q   My name is Nichole Roberts.  I’m an attorney for the

22   Labor Board.  I’m just going to ask you a few questions

23   regarding your testimony here today.
24  A   Yes; yes.
25  Q   Now if I could focus your attention to Respondent’s
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 1   Exhibit 54.
 2  A   One second.  Sure.
 3  Q   Can you tell me -- you testified here that you
 4   distributed -- that one of your duties is to distribute
 5   communication to employees.
 6  A   Yes.
 7  Q   Can you identify for me what represents a method to

 8   notify all employees -- if there’s an example you can show me

 9   either in Respondent’s Exhibit 54 --
10  A   In the e-mail, we use the Novelis Oswego communications

11   out-box for these e-mails.
12  Q   And can you tell me how or in what method employees are

13   notified pursuant to that out-box?
14  A   The e-mail arrive in their in-boxes.
15  Q   So do you have a distribution list --
16  A   It is an all-employees distribution list.
17  Q   Now all Oswego employees; does that include people who

18   are not part of the Bargaining Unit?
19  A   Yes.
20  Q   And were you involved in compiling a list or to add --

21   identify those who received this particular notification?

22  A   No; it existed before me.
23  Q   Pre-existed?
24  A   Yes.
25  Q   And can you tell me exactly what are your duties
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 1       JUDGE ROSAS: And with respect to the proffers, you

 2   know, it generally for purposes of testimony sufficient that

 3   one provide either their employment or resident’s address so as

 4   to where they could be subpoenaed for follow-up or contacted

 5   for follow-up; but in this instance, we all agree that you’re

 6   representing that they’re all current employees.  Their current

 7   place of employment is Novelis in Oswego; is that right?

 8       MR. POWELL: Yes, Your Honor.  They’re all currently

 9   employed at Novelis Oswego.
10       JUDGE ROSAS: Okay.  So in addition that, you will state

11   their personal resident’s addresses tomorrow; okay?
12       MR. POWELL: Correct, Your Honor.
13       JUDGE ROSAS: All right.  Thank you.
14       MR. POWELL: Can we have confirmation that the -- I

15   guess the agreement or the understanding that was discussed off

16   the record is acceptable to all counsel?
17       MS. LESLIE: Your Honor, just as we have discussed,

18   obviously Respondent can make his proffers, and General Counsel

19   does object to those proffers as being evidence; which is, of

20   course, why they’re making them as proffers; but in terms of

21   the method in which the Respondent chooses to make this

22   proffer, in terms of what this witness would testify, we don’t

23   have an objection in terms of whether that witness is

24   physically present or not, Your Honor.
25       MR. MANZOLILLO: Your Honor, similarly, the Charging
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 1   Party, to the extent the proffered testimony is in fact of

 2   cumulative -- similar to be previously cumulative and excluded

 3   evidence, we would not object to its proffering in this form.

 4       JUDGE ROSAS: All right.  Go ahead.
 5       MR. POWELL: Thank Your Honor.
 6       MR. DUMBACHER: Your Honor, we’ll start with employee

 7   George Benton.  If permitted to testify, Mr. Benton, an

 8   employee --
 9       MS. ROBERTS: Would you spell the name for us.

10       MR. DUMBACHER: That’s B - E - N - T - O - N.

11   Mr. Benton is employed in the Hot Mill at Novelis.  He

12   was employed there during the Union campaign.  Mr. Benton would

13   testify that he worked at the Huhtamaki Plant at Fulton, New

14   York, for approximately 13 years over the course of two

15   different tours of duty.
16   While he was employed at Huhtamaki, Mr. Benton was a

17   member of the United Steelworkers.  His representative at

18   Huhtamaki -- Union Representative -- was Jim Ridgeway, and Mr.

19   Benton’s view of Mr. Ridgeway in the Union didn’t do anything

20   for him and the other Huhtamaki employees except take the

21   employee’s dues monies from their checks.
22   Mr. Benton had one particularly bad experience with Mr.

23   Ridgeway that left him with a particularly negative impression

24   of Mr. Ridgeway and the Union.  Mr. Benton and a couple of

25   other employees at Huhtamaki were facing termination.  Mr.

Page 2996

 1   Benton’s view, at the time, was that Mr. Ridgeway was supposed

 2   to be the employees’ representative during the termination

 3   meeting that he attended with Huhtamaki’s Human Resources

 4   Representative.
 5   Mr. Ridgeway’s opening line to the Huhtamaki Human

 6   Resources Representative as to why Huhtamaki shouldn’t

 7   terminate the employees was that he, Mr. Ridgeway, had pictures

 8   of the Human Resources Representatives “Fucking a goat” and

 9   that the Human Resources Representative should refrain from

10   terminating employees to avoid this fact becoming public

11   knowledge.
12   Mr. Benton, ultimately, was able to avoid termination,

13   in his view, with no help from Mr. Ridgeway or the Union.  From

14   that day forward, Mr. Benton informed the Union that Mr.

15   Ridgeway couldn’t help and protect him while he was employed at

16   Huhtamaki.
17   During the Union’s campaign at Novelis, several
18   employees sought him out because they knew he worked at

19   Huhtamaki and had been a member of the Union there.  Employees

20   asked Mr. Benton what it was like to work at a plant where the

21   Union was present and what it was like and how dues would and

22   also how the negotiation process would work if the Union was

23   voted in at Novelis.
24   Mr. Benton answered their questions and told some of

25   them about Mr. Ridgeway’s representation of him during the
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 1   termination meeting previously referenced.  Mr. Benton told

 2   them that, based on his personal experience, he did not think

 3   that Mr. Ridgeway or the Union would be of much assistance at

 4   Novelis.
 5   In Mr. Benton’s view, the Company encouraged employees

 6   to get all the facts that they could make -- and then they

 7   could make a decision for themselves during the Union campaign.

 8   In his view, that was the product of a workforce that took the

 9   time to educate themselves; and the issue wasn’t about side

10   points of view.  They decided for themselves whether they

11   wanted Union representation.
12       MR. POWELL: That’s the extent of the proffer from Mr.

13   Benton.  Do we need to determine whether they would object to

14   that testimony?  Before we move on, Your Honor, I just thought

15   that’s sort of the process that we followed previously.

16       JUDGE ROSAS: Correct.
17       MS. ROBERTS: We would object to the subjective lines of

18   the testimony of Mr. Benton as to the Union campaign.

19       MR. MANZOLILLO: Charging Party would object, Your

20   Honor.
21       JUDGE ROSAS: The objection is sustained.
22       MR. DUMBACHER: Your Honor, we will continue on with

23   Richard Bonney; and that’s spelled B - O - N - N - E - Y.  Mr.

24   Bonney is currently employed at Novelis Oswego Works and was

25   employed during the Union campaign.
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 1   If he were permitted to testify, Mr. Bonney would
 2   testify that he was turned off by what he believed to be a

 3   propaganda campaign by the Union.  He would also testify that

 4   the Company ran an even-handed campaign; that the answering was

 5   considerate; has always been so and that Management with Union

 6   experience provided him them factual experience about their

 7   experiences, which he thought was very helpful.
 8   He also believed that Management didn’t attempt to
 9   persuade the employees on how to vote but provided facts.  Mr.

10   Bonney never received any threats or heard any threats from the

11   campaign.  He did hear stories about certain Union supporters,

12   such as Everett Abare and Chris Spencer, bullying people during

13   the campaign which further turned him off against the Union’s

14   efforts.
15   Mr. Bonney would also would testify that employees were

16   100 percent aware of the CASH Line expansion going on at the

17   facility and that it would be completely unrealistic to believe

18   the Company would close the Plant and lay off employees and lay

19   off employees if the Union was voted in.
20   That’s the extent to which we would offer Mr. Bonney’s

21   testimony.
22       MS. LESLIE: Your Honor, the General Counsel objects to

23   that testimony.
24       MR. MANZOLILLO: Yes; Charging Party would object, based

25   on the subjective nature and hearsay evidence.
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 1       JUDGE ROSAS: Objection sustained.
 2       MR. DUMBACHER: The next employee would testify, if

 3   permitted to, would be -- on subjects that we believe are

 4   precluded by rulings is Mike Cahill.  The last name is spelled

 5   C - A - H - I - L - L.
 6   If permitted to testify, Mr. Cahill, as I stated, is an
 7   employee at Novelis.  He works in the Remelt Department.  He

 8   would testify that during the Union campaign, he took a number

 9   of steps to educate himself, and those steps ultimately

10   informed his decision not to support the Union.
11   He asked several pointed questions to Union supporters

12   on the Plant Floor but did not receive any helpful responses.

13   Following his inability to get what he considered to be needed

14   answers, he met with Jack Vanderbond to ask specific questions

15   of him, including questions pertaining to the pension.  This

16   was in a one-on-one meeting.  Mr. Cahill didn’t like the

17   response he received or find the responses to be particularly

18   helpful.
19   Additionally, Mr. Cahill sought out the views of senior

20   employees, including Mike Deno, who expressed to him and other

21   employees that he believed the Union was not in the best

22   interest of the Oswego employees.
23   Mr. Cahill believed that the Company’s campaign was fair

24   and informative.  Also in forming his view was that several

25   years ago, the Company permitted Mr. Cahill to take undocked
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 1   sick time to address his daughter’s illness, and Mr. Cahill

 2   appreciated that gesture that took place several years ago.

 3   That’s the extent to which Mr. Cahill’s testimony would

 4   be offered.
 5       MS. ROBERTS: We would again object to any subjective

 6   lines of Mr. Cahill in the proffer, and also to any hearsay

 7   testimony.
 8       MR. MANZOLILLO: We would object as well, Your Honor, on

 9   the same basis.
10       JUDGE ROSAS: Objection sustained.
11       MR. DUMBACHER: The next witness would be Sean Clary.

12   Mr. Clary’s last name is spelled C - L - A - R - Y.  Mr. Clary

13   is currently an employee at Novelis in the Remelt Department.

14   If permitted to testify, Mr. Clary would testify that he

15   was formerly a member of the Laborers Union.  Mr. Clary felt

16   burned by the Laborers Union when he left to come to Novelis

17   because he had to forfeit certain Medical Fund monies that he

18   believed were due to him upon his departure.
19   Mr. Clary, at that time, wrote a letter to the Labor
20   Union Board which rejected his case.  Mr. Clary, therefore,

21   stopped paying dues and disassociated himself with the

22   Laborers.
23   Mr. Clary’s poor experience with the Laborers Union

24   informed his decision not to support the Union at Oswego.

25   During the campaign, several employees indicated to Mr. Clary
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 1   that when a Union comes in, benefits and wages can only go up

 2   from where employees currently are.  Mr. Clary responded to

 3   these employees that collective bargaining did not work that

 4   way; rather, it’s a negotiation process.
 5   Mr. Clary believed that the Union’s campaign -- I’m

 6   sorry -- that the Company’s campaign was fair and never heard

 7   the Company knock the Union or pressure employees on how to

 8   vote or make any promises; rather, the Company told employees

 9   they should vote how they want to.
10   Mr. Clary believed that the vote was fair and that the

11   results should be upheld.
12   That is the extent to which we would offer Mr. Clary’s

13   testimony.
14       MS. ROBERTS: We would again object to the subjective

15   nature of Mr. Clary’s testimony.
16       MR. MANZOLILLO: Charging Part would object as well.

17       JUDGE ROSAS: Objection sustained.
18       MR. DUMBACHER: The next proffered witness is Al

19   DeForest.  That is spelled D - E capital F - O - R - E - S - T.

20   If permitted to testify, Mr. DeForest, who is currently

21   employed in the Hot Mill and was employed during the Union

22   campaign, Mr. DeForest would testify that he is against having

23   Unions at the Novelis Plant because of past family experience;

24   specifically, he had family members who were involved in

25   leadership positions with the Union.  His son’s father-in-law
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 1   is a former Union President at Miller Brewing.  His uncle is a

 2   former Union President at Interface Solutions; and his brother-

 3   in-law works at Huhtamaki where the Union -- the same Union

 4   that attempted to organize Novelis also represents those

 5   employees.
 6   Mr. DeForest attended Union meetings in which Mr.

 7   Ridgeway spoke and was not impressed by Mr. Ridgeway nor came

 8   away thinking that the Union could help the employees at

 9   Novelis.
10   Mr. DeForest also conducted his own research during the

11   campaign and concluded that Mr. Ridgeway’s representation

12   during one of the meetings regarding the Union Pension Plans

13   was not accurate.  That further turned Mr. DeForest off from

14   unionization.
15   Mr. DeForest also viewed the Union’s campaign literature

16   and thought that it was garbage due to the Union’s trashing of

17   the Company.
18   Mr. DeForest believed the Company’s campaign was fair

19   and professional and that the results should be upheld.  Mr.

20   DeForest spent a lot of time during the campaign attempting to

21   convince employees not to support the Union, because he thought

22   it was a bad decision for the employees at Novelis.
23   That would be the extent to which we would offer Mr.

24   DeForest’s testimony.
25       MS. ROBERTS: We would again object to the subjective
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 1   nature of such testimony of Mr. DeForest.
 2       MR. MANZOLILLO: Charging Party objects as well, Your

 3   Honor.
 4       JUDGE ROSAS: Objection sustained.
 5       MR. DUMBACHER: The next employee which we would offer

 6   is Mike Deno, D - E - N - O.
 7   If permitted to testify, Mr. Deno, who is an employee on

 8   the CASH Line and was employed during the Union campaign, would

 9   testify that during the Union campaign, he talked to his co-

10   worker friends in the Central Maintenance Department about

11   varying experiences; many of them were through Huhtamaki.

12   These friends and co-workers of his provided him with a

13   negative view of their Union experiences which greatly affected

14   his view of whether the Union would be a good thing for the

15   Novelis Oswego Works employees.
16   Mr. Deno also became disillusioned with the idea of
17   unionization after attending a Union meeting where he witnessed

18   co-workers, who had known each other for years, yelling at each

19   other due to divergent views.
20   Mr. Deno believes that the Company’s campaign was even-

21   handed, fair and that the results should be upheld.  Mr. Deno

22   also testified that Management told him and other employees

23   that they should vote -- encouraged them to vote, and

24   encouraged them to vote in a way that was in their best

25   interest, however they viewed that.
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 1   That would be the extent to which we would offer Mr.

 2   Deno’s proffered testimony.
 3       MS. ROBERTS: We would again object to the subjective

 4   nature of such testimony.
 5       MR. MANZOLILLO: Object, Your Honor.
 6       JUDGE ROSAS: Objection sustained.
 7       MR. DUMBACHER: The next witness that we would offer is

 8   Nathan Farella.  That’s F - A - R - E - L - L - A.
 9   Mr. Farella is an employee, a Mill Operator in the Hot

10   Mill and was employed during the Union campaign.

11   If he was permitted to testify, Mr. Farella would
12   testify that he did not attend any of the Union meetings after

13   signing a Union Authorization Card because he had not heard

14   anything positive come out of those meetings.
15   Specifically, Mr. Farella learned from co-workers that

16   the Union meetings were more or less pep rallies and that the

17   Union supporters -- some of the Union supporters acted hostile

18   to some of the employees present who expressed different

19   viewpoints than supporting the Union.
20   During the campaign, Mr. Farella took a number of steps

21   educating himself including talking to many of the senior

22   employees at the Plant that had experience with working in

23   unionized environments.  The feedback he received was not

24   positive about those employees’ experiences with Unions.

25   Mr. Farella also became fed up with the Union literature
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 1   that was sent to his house.  In the end, Mr. Farella decided

 2   that he preferred to maintain a direct relationship with the

 3   bosses.
 4   Mr. Farella believed the Company ran a fair and positive

 5   campaign and that the election results should be upheld.  He

 6   also believed that employees were never threatened or coerced

 7   by anybody within the Company.
 8   We would offer Mr. Farella for that testimony.
 9       MS. ROBERTS: We would again object to the subjective

10   nature of such testimony.
11       MR. MANZOLILLO: Objection, Your Honor.

12       JUDGE ROSAS: Objection sustained.
13       MR. DUMBACHER: Next proffered witness is Travis

14   Hartford, H - A - R - T - F - O - R - D.
15   If permitted to testify, Mr. Hartford, an employee -- a

16   Mill Operator in the Hot Mill employed during the Union

17   campaign, would testify that the Company ran a fair campaign

18   and did not pressure him or other employees on how to vote.

19   Mr. Hartford spoke to Company Management during the

20   campaign who shared their experiences with unionized

21   environments, who told him that the choice was his and only

22   his.
23   In contrast, Mr. Hartford felt that the USW sent letters

24   that misrepresented the Company’s positions and actions which

25   further turned -- which turned him off against the Union.
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 1   Mr. Hartford and other co-workers shared their views

 2   with other employees during the campaign as to why they

 3   believed the Union was not in their best interest, which he

 4   believes is one of the reasons the Union lost the election.

 5   Mr. Hartford believes that the election results were
 6   fair and that they should be upheld.
 7   And I just have one correction.  Mr. Hartford is
 8   currently an employee in the Remelt Department, not the Hot

 9   Mill.
10   That would be what we would offer Mr. Hartford’s for.

11       MS. ROBERTS: We would again object to the subjective

12   nature of such testimony.
13       MR. MANZOLILLO: We would object, Your Honor.

14       JUDGE ROSAS: Objection sustained.
15       MR. DUMBACHER: The next witness we would proffer is

16   Verrick Hager, V - E - R - R - I - C - K, his first name; last

17   name, Hager, H - A - G - E - R.
18   If permitted to testify, Mr. Hager, who is employed on

19   the Hot Line and was employed by Novelis during the Union

20   campaign, would have testified that he previously worked at

21   Container Corporation / Smurfit / Jefferson, which changed

22   names several times, a local unionized employer which was

23   represented by Jim Ridgeway.
24   During his time with Container Corporation, Mr. Hager

25   did not have a positive experience with Mr. Ridgeway, as Mr.
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 1   Ridgeway attempted to open up negotiations in the middle of the

 2   Contract period for Operators.  Mr. Hager did not think this

 3   was fair to employees who had made their job-bidding decisions

 4   based on the current Contract.
 5   During the Union campaign, Mr. Hager shared his
 6   experience while at Container Corp. with co-workers.

 7   Mr. Hager never witnessed anyone attempting to stop pro-

 8   union supporters spreading their message during the campaign.

 9   He never experienced any threats by the Company.  He feels

10   strongly that it would be unfair to punish the employees with a

11   Bargaining Order and forcing the Union upon them.  He believes

12   that the election was fair and that the results should be

13   upheld.
14   We would offer Mr. Hager for that testimony.
15       MS. ROBERTS: We would also object to that testimony of

16   Mr. Hager being subjective and hearsay.
17       MR. MANZOLILLO: We would object to Mr. Hager’s

18   testimony on the same basis.
19       JUDGE ROSAS: Objection sustained.
20       MR. DUMBACHER: The next employee we would is Lynn

21   Shortslef.  That’s L - Y - N - N; Shortslef,
22   S - H - O - R - T - S - L - E - F.
23   If permitted to testify, Mr. Shortslef, a long-time
24   Novelis employee in the Roll Shop and employee during the Union

25   campaign, would testify that he was not impressed with the
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 1   Union’s presentation.  He visited the USW’s website and was not

 2   impressed with the materials on this website.
 3   Mr. Shortslef is an avid hunter and learned that the
 4   United Steelworkers give money to political candidates that, in

 5   his view, are trying to take away gun rights.
 6   Mr. Shortslef talked with people that had worked a
 7   United facilities for Carrier and Huhtamaki, two local

 8   employers.  He learned from these employees that they did not

 9   have a positive experience with the Unions, which informed his

10   thinking during the campaign.
11   We would offer Mr. Shortslef for that testimony.
12       MS. ROBERTS: We would object to the subjective nature

13   of such testimony.
14       MR. MANZOLILLO: We would object on the same basis, Your

15   Honor.
16       JUDGE ROSAS: Objection sustained.
17       MR. DUMBACHER: The next witness we would proffer is

18   Scott Sweet; Sweet spelled S - W - E - E - T.
19   If permitted to testify, Mr. Sweet, an employee at the

20   Oswego Facility and employed during the Union campaign, would

21   testify that his prior experience with the Union while employed

22   for nine years at a local employer that ultimately shut down

23   its New York operations -- the name of the employer being New

24   Process Gear -- turned him off to the idea of the Union at

25   Novelis.
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 1   Mr. Sweet believes that the Union at New Process Gear

 2   was more interested in nepotism than in effectively
 3   representing the employees, which was one of the reason he did

 4   not support unionization at Novelis.
 5   During the Union’s campaign at Oswego, Mr. Sweet was

 6   offended by what he viewed as the Union’s smear campaign and

 7   negative tactics of the Company and Plant Manager, Chris Smith,

 8   who Mr. Sweet was impressed by when he met him.

 9   Other employees also shared with Mr. Sweet that they

10   were turned off by the Union’s campaign tactics.  Mr. Sweet

11   believed that the Company’s campaign was fair; was not at all

12   threatening; that the results -- that the election itself was

13   fair and that the results should be respected and upheld.

14   And then further, Mr. Sweet shared his strong views

15   against unionization with fellow co-workers who had not had not

16   had the opportunity -- had not worked in Union environments

17   previously.
18   We would offer Mr. Sweet for that testimony.
19       MS. ROBERTS: We would object to that line of testimony

20   from Mr. Sweet as subjective, in line with your prior ruling to

21   exclude such evidence.
22       MR. MANZOLILLO: Objection; same basis, Your Honor.

23       JUDGE ROSAS: Objection sustained.
24       MR. DUMBACHER: The next witness we would proffer is

25   Mark Taylor, T - A - Y - L - O - R.
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 1   If permitted to testify, Mr. Taylor, an hourly employee

 2   at the Oswego Works Facility, employed during the Union

 3   campaign, would testify that he did not support the Union for a

 4   number of reasons including negative working interactions with

 5   Unionized employers at the Nine-Mile Nuclear Power Plant nearby

 6   while he worked as a contractor.
 7   Additionally, Mr. Taylor was completely unimpressed with

 8   the in-plant Union Organizers and did not want those particular

 9   individuals representing him and other employees at the

10   bargaining table.
11   Mr. Taylor shared his views against unionization with

12   co-workers including his strongly-held view that the Union

13   would act as protection for lesser-performing employees.

14   We would offer that testimony from Mr. Taylor.
15   And Mr. Taylor also would testify that he believes the

16   vote was fair and that he’s offended by the notion of that

17   being overturned by the Government.
18   We would offer Mr. Taylor for that testimony.
19       MS. ROBERTS: We would object; same reason.

20       MR. MANZOLILLO: We would object on the same basis, Your

21   Honor.
22       JUDGE ROSAS: Objection sustained.
23       MR. DUMBACHER: The next employee, Jason Vickery,

24   V - I - C - K - E - R - Y.
25   If permitted to testify, Mr. Vickery, an employee in
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 1   Engineering Maintenance, employed during the Union campaign,

 2   would testify that he had previous work experience in the Union

 3   environment when he was employed by J A Mechanical.

 4   Mr. Vickery knows people who are members of the USW who

 5   wish they were not members.  That informed his thinking during

 6   the campaign.  Mr. Vickery did not think the Steelworkers could

 7   do anything to help Novelis employees; so during the campaign,

 8   was active in discussing the pros and cons of unionization of

 9   co-workers, including, in his view, many USW Plants are

10   closing.
11   Mr. Vickery also shared with employees views on how

12   collective bargaining works.
13   Mr. Vickery would further testify that the Company’s

14   campaign was fair.  The Company did not pressure employees on

15   how to vote but rather encouraged employees to make an informed

16   choice and do what was best for their families.
17   Mr. Vickery would compare the Company’s campaign with

18   the Union’s campaign, which he believe amounted to smear

19   campaign.
20   Mr. Vickery believes that the election was fair and that

21   the results should be respected and upheld.
22   We would offer Mr. Vickery for that testimony.
23       MS. ROBERTS: Same objection, Your Honor.

24       MR. MANZOLILLO: Your Honor, I missed -- is Mr.

25   Vickery’s first name Jason?
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 1       MR. DUMBACHER: It is.
 2       MR. MANZOLILLO: Okay.  Thank you.  We would object to

 3   Mr. Vickery’s testimony, Your Honor.
 4       JUDGE ROSAS: Objection sustained.
 5       MR. DUMBACHER: Next witness we would offer is C. J.

 6   Woodworth, W - O - O - D - W - O - R - T - H.
 7   If permitted to testify, Mr. Woodworth, an employee in

 8   the Remelt Department and employed by Novelis during the Union

 9   campaign, would testify that he did not support the Union in

10   part because his family member, specifically his grandparents,

11   had prior experience with Unions.
12   In addition, Mr. Woodworth was turned off by the Union’s

13   campaign tactics, as he heard from co-workers at the Union’s

14   meetings were out of control.
15   Mr. Woodworth believed the Company did not threaten or

16   pressure the employees and that the election result was fair

17   and that -- the election itself was fair and that that result

18   should be upheld.
19   We would offer Mr. Woodworth for that testimony.
20       MS. ROBERTS: Same objection.
21       MR. MANZOLILLO: We would object, Your Honor.

22       JUDGE ROSAS: Objection sustained.
23       MR. POWELL: Your Honor, that is all the proffers we

24   have at this time.  We may have some additional proffers

25   tomorrow, but that’s the bulk of them.
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 1       JUDGE ROSAS: Okay.
 2       MR. POWELL: And we will have some additional witnesses

 3   tomorrow as discussed.
 4       JUDGE ROSAS: Okay.  Is there anything else for today?

 5       MR. POWELL: I don’t believe so, Your Honor.  The only,

 6   I guess, question that I would have would be with respect to

 7   our Motion for Reconsideration and getting our witnesses for

 8   that testimony if needed.  Any guidance or timing would be

 9   helpful on that.  And I know the other side intends to file a

10   response, and that puts you in a difficult position.  I’m just

11   --
12       JUDGE ROSAS: Well, they can be letter or e-mail briefs

13   -- e-mails.  Whatever works.  Can you get something to me

14   tonight?
15       MS. ROBERTS: We’ll do our best.
16       JUDGE ROSAS: I’ll do my best to get you a response by

17   tomorrow morning.
18       MR. POWELL: Thank Your Honor.
19       JUDGE ROSAS: Okay.  All right.  So we’ll adjourn at

20   this point until 9:00 a.m. tomorrow morning.
21   (Whereupon, at 4:37 p.m., the above-entitled matter was

22   adjourned until 9:00 a.m. October 21, 2014.
23   
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 1  moving to amend its answer, which I believe would have been

 2  required in this case.  Because I believe that the type of

 3  issue involved with respect occlusion of -- of someone from

 4  eligibility under the Act and from protection under the Act,

 5  because he or she is a supervisor is something that should be

 6  pled, in my view.
 7      Springfield Manor I believe supports that and I would

 8  also note that while I’ve not cited it nor can I, because it’s

 9  under question, under review, under Noel Canning, Flex, F-L-E-

10  X, -N-Gate, 358 NLRB 76 is a 2012 case.  Specifically at Pages

11  12 through 14 of that slip decision, provide a pretty strong

12  rationale that I think is sound with respect to the notion that

13  you don’t challenge the vote of someone during an election.

14  You should be barred from raising that in a subsequent unfair

15  labor practice.
16      Okay.  So notwithstanding the -- I believe the – the

17  failure to move to amend the pleading, it would have been, in

18  my view, a futile effort anyway, because I would have probably

19  ruled to estop the or preclude the Respondent from raising it,

20  given the position that was taken in the election.  I just

21  don’t see any -- any policy reason why someone who’s permitted

22  to vote in a representation election should then be barred from

23  protection under the Act.
24      So that’s essentially what underlies my ruling.  I’ve

25  considered the authorities and points raised in the motion for
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 1  reconsideration and that motion for reconsideration is denied.

 2  Okay.  The – my Order is essentially that that is on this

 3  record.  Okay.
 4      Now, is there anything else before we proceed to
 5  testimony?
 6      MR. POWELL: Yes, Your Honor.
 7      JUDGE ROSAS: Go ahead.
 8      MR. POWELL: In light of that ruling, we have a motion

 9  to amend the complaint to assert the defense, which we think

10  has already been properly pled and asserted for the reasons

11  that I’ve previously stated and that I won’t belabor at this

12  point at this point in time.
13      JUDGE ROSAS: To allege supervisory capacity on the part

14  of Mr. Abare.
15      MR. POWELL: Correct.
16      JUDGE ROSAS: Okay.  Is there opposition to that?

17      MS. ROBERTS: Yes.
18      MR. MANZOLILLO: Yes.
19      MS. LESLIE: Yes, Your Honor.
20      JUDGE ROSAS: You’re -- you’re submitting a written

21  motion?
22      MR. POWELL: Yes.
23      JUDGE ROSAS: Okay.
24      MR. POWELL: And an amended complaint.  And an amended

25  answer.
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 1      JUDGE ROSAS: This will be denominated as ALJ-7A.

 2  (Administrative Law Judge’s Exhibit 7A is marked for

 3      identification and received in evidence)
 4      JUDGE ROSAS: All right.  Can I see the motion?  Do the

 5  General Counsel and Charging Party want to take a minute to

 6  consider their arguments in opposition to this or do you need

 7  time to brief this?
 8      MS. ROBERTS: I think we would prefer to move forward

 9  and address this after the hearing today.
10      JUDGE ROSAS: You want to submit a written reply.

11      MS. ROBERTS: I think our brief at the end of this

12  hearing would be appropriate to, you know, and our opposition

13  to the initial motion to Mr. Abare as a supervisor raises all

14  of the arguments responsive in -- in general terms.
15      JUDGE ROSAS: I have to issue a ruling before the record

16  closes.
17      MS. ROBERTS: We would oppose any motion to amend.

18      JUDGE ROSAS: Is that the extent of your argument?

19      MS. ROBERTS: At this time,  yes, Your Honor.

20      MR. MANZOLILLO: We don’t that – I mean, the arguments

21  we’ve made, Your Honor, address this issue and we would oppose

22  the motion.
23      JUDGE ROSAS: So you orally oppose it based on reasons

24  previously stated?
25      MR. MANZOLILLO: Yes.
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 1      MS. ROBERTS: Yes, Your Honor.
 2      JUDGE ROSAS: Okay.  All right.  So the motion is --  is

 3  considered.  I will issue a ruling before the close of the

 4  record.
 5      We’ll proceed at this time.
 6      MR. POWELL: Your Honor, we do need, in terms of being

 7  able to present and close our case, a ruling on that, because

 8  it effects the remaining –
 9      JUDGE ROSAS: Okay.
10      MR. POWELL: -- witnesses that we either present or we

11  don’t present.
12      JUDGE ROSAS: Right.  Right.
13      MR. POWELL: I apologize, but it is what it is in terms

14  of --
15      JUDGE ROSAS: Okay.  Off the record.
16      MR. POWELL: -- that issue.
17      JUDGE ROSAS: Off the record.
18      (Whereupon, a brief recess was taken.)
19      JUDGE ROSAS: Back on the record.  Okay.  Having

20  reviewed and considered Novelis Corporation’s motion to file a

21  second amended answer to second consolidated complaint

22  essentially adding an affirmative defense alleging Everett

23  Abare’s supervisory status, I deny the motion based upon the

24  opposition of the General Counsel and the Charging Party on the

25  grounds that the proposed amendment, under the circumstances
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 1  and facts of this case, lacks merit, it’s late, it’s
 2  prejudicial.
 3      With respect to late and prejudice I’ll refer to the
 4  Board’s decision in Latino Express, Inc., 358 NLRB No. 94, 2012

 5  case in which the Board affirmed that portion of my decision

 6  denying the General Counsel’s motion to amend the complaint to

 7  add an additional charge at the end of the second day of a

 8  three-day trial.  The Board considered that within the sound

 9  discretion of the trial judge.  On that basis, the motion is

10  denied.
11      All right.  Is there anything else before we proceed?

12      MS. ROBERTS: No, Your Honor.
13      JUDGE ROSAS: Do we have witnesses at this point or

14  proffers?
15      MR. POWELL: Your Honor, with respect to your ruling, we

16  would note that the issue of Mr. Abare’s status was litigated

17  at the first opportunity by Respondent on cross-examination by

18  Respondent’s counsel during the hearing.  Without – with only

19  one relevance objection to question, after question, after

20  question regarding his status.
21      It was further litigated without objection during the

22  testimony of John Dexter.  Jason Dexter who testified about his

23  duties and responsibilities as a shift captain, again, without

24  objection to the vast majority of the questions with only one

25  objection on the grounds of relevance, which was overruled by
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 1  Your Honor.
 2      We believe that that fairly places his status into
 3  issue; that it establishes implied consent or to try the issues

 4  and that the amendment is justified on those grounds.

 5      JUDGE ROSAS: Did General Counsel and Charging Party

 6  wanting to add?
 7      MS. ROBERTS: I believe the record speaks for itself in

 8  terms of cross-examination of Mr. Abare that he clearly did not

 9  place at issue his -- his status as employee or demonstrate any

10  other status, other than employee status.
11      In addition to Mr. Dexter, we did object to the -- that

12  testimony to the extent that it was background evidence or the

13  introduction of Mr. Dexter’s duties appear to be background.

14  Other than that, we did object as to the relevance and it

15  became extended testimony.  I believe the record will reflect

16  that as well.
17      MR. MANZOLILLO: Your Honor, we’d just note that all of

18  the briefing up to this point and -- and we have gone through

19  these issues as to what the record says and we believe the

20  record speaks for itself.  And disagree with Mr. Powell’s

21  assertions.
22      JUDGE ROSAS: Let me just say, Mr. Powell, you’re not

23  entirely off base when you refer to these different instances

24  in which there was testimony that was covered with or without

25  objection.  It was evident, however, or not evident to the
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 1  finder of fact as to where avenues of inquiry were going.  And

 2  at no time was I under the impression that that was an avenue

 3  that you were pursuing.
 4      There were, as counsel refers, instances where inquiry

 5  was committed for purposes of background or, in my mind,

 6  possible inquiries into different theories of -- of defense

 7  with respect to the Gissel Terraine in this case.  The legality

 8  or permissibility of where to get signatures obtained, where

 9  not to do it, who to do it before, the whole inquiry of, you

10  know, the line or chain of -- of hierarchy, at no time
11  indicated to me that that’s where you were going.
12      But be that as it may, I would have precluded it anyway

13  at the first point at which would have been brought to my

14  attention that Mr. Abare was not objected to during the

15  representation case as someone eligible to vote and participate

16  in the bargaining unit, is, in my view, preclusive.
17      So that’s where -- that’s where it would have ended in

18  any event, unless there hadn’t been an objection from the

19  General Counsel and the Charging Party, but that -- that’s my

20  view.  That’s my view.
21      All right.  Is there anything else?
22      MR. POWELL: No.  We -- we would respectfully disagree

23  and we believe that the record does support the fact that this

24  issue was litigated directly through the questions that we

25  asked, but you’ve ruled, so --
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 1      JUDGE ROSAS: Okay.  All right.  Where do we go from

 2  here?
 3      MR. POWELL: If we may – may we have –
 4      JUDGE ROSAS: Sure.
 5      MR. POWELL: -- may we have just a minute, Your Honor?

 6      JUDGE ROSAS: Go off the record.
 7      MR. POWELL: Thank you.
 8      (Whereas, a brief recess was taken.)
 9      JUDGE ROSAS: On the record.
10      MR. POWELL: The Company calls Greg Dufore.

11      JUDGE ROSAS: Sir, please raise your right hand.

12  (Whereupon,
13      GREG DUFORE,
14  was called as a witness by and on behalf of the Company and,

15  after having been duly sworn, was examined and testified as

16  follows:)
17      JUDGE ROSAS: Okay.  Please state and spell your name

18  and provide us with your address?
19      THE WITNESS: Name is Greg Dufore, G-R-E-G, Dufore, D-U-

20  F-O-R-E.  I reside at 10 Pine Path, City of New York 13126.

21      DIRECT EXAMINATION
22      BY MR. POWELL: 
23  Q   Mr. Dufore, where are you employed?
24  A   I’m employed with Novelis at the Oswego facility.

25  Q   And what position do you hold with Novelis?
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 1   operation leads report directly to me.  They have four

 2   associate leaders that report to them.  Underneath the four

 3   associate leaders are roughly 25 operational crew leaders and

 4   130 roughly operators within the Cold Mill.
 5       BY MR. POWELL: 
 6  Q   Based upon your responsibilities as the manager --

 7   manufacturing unit manager for the Cold Mill are you familiar

 8   with the duties and responsibilities of the crew leader for the

 9   annealing metal movement crew?
10       MS. ROBERTS: Objection to relevance and --

11       JUDGE ROSAS: Overruled.
12       THE WITNESS: Yes, I am.
13       MR. POWELL: Your Honor, I think the rest of this

14   witness’ testimony would be subject to exclusion on the ruling

15   that you’d made previously.  I don’t want to belabor the record

16   with a lot of questions and objections and so I don’t have any

17   further questions at this juncture for this witness.  And would

18   suggest that we, you know, conduct a proffer in the manner

19   previously done --
20       JUDGE ROSAS: Okay.
21       MR. POWELL: -- in this case.
22       JUDGE ROSAS: Any cross-exa -- any -- any questions by

23   the Intervener.
24       MR. HENDRY: No questions.
25       JUDGE ROSAS: Okay.  Any cross?
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 1       If we could have just a minute, Your Honor?
 2       JUDGE ROSAS: Sure.  Go off the record.
 3       (Whereupon, a brief recess was taken.)
 4       JUDGE ROSAS: Okay.  On the record.
 5       MS. LESLIE: We have no questions.
 6       JUDGE ROSAS: Cross-examination?
 7       MS. ROBERTS: We have no questions for this witness.

 8       MR. MANZOLILLO: No questions, Judge.
 9       JUDGE ROSAS: Thank you, sir.  You’re excused.  Please

10   do not discuss your testimony within anyone until you’re

11   advised by counsel that the record in the case is closed.

12       THE WITNESS: Okay.
13       JUDGE ROSAS: Thank you.
14       Next witness.
15       MR. POWELL: Your Honor, we’ll go ahead and make the

16   proffer and should we have the witness --
17       JUDGE ROSAS: Yeah.  If you could just wait outside, in

18   the event we need you to come back in?  All right.  Otherwise

19   we’ll talk to you in a few minutes.  Thank you.
20       MR. POWELL: Your Honor, we believe the following

21   testimony should have been permitted and understand it to have

22   been excluded based upon your ruling on the General Counsels’

23   motion in limine with regard to the supervisory status

24   involving Mr. Abare.
25       If permitted to testify, Mr. Dufore would have testified
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 1   that the operational crew leads in the Cold Mill are
 2   responsible for the day to day execution of the Mill’s

 3   production schedule and operations plan.  They are the -- they

 4   -- they serve as the point person in each of the machine

 5   centers for production, quality, environmental health, and

 6   safety, and other planning and organizational tasks applicable

 7   to their areas of responsibility.
 8       That the primary difference between operational leaders,

 9   associate leaders, and crew leaders is the scope of their

10   responsibilities.  That the crew leaders in the Cold Mill are

11   responsible for their shift and machine center. An associate

12   leader is responsible for the entire day’s production and

13   multiple teams and work centers, and the operational leaders

14   are responsible for weekly and monthly production over a

15   broader number of machine centers.
16       As the manufacturing unit manager, Mr. Dufore is

17   responsible for monthly and yearly production for the entire

18   Cold Mill.
19       With respect to the duties of crew -- Cold Mill crew

20   leaders, operational crew leaders have leadership and

21   supervisor responsibilities for their particular machine or

22   work center.  They develop their shift’s production schedules.

23   They analyze issues, such as customer orders and inventory

24   backlog.  They attend daily production meetings with associate

25   leaders and operational leaders, where the 24-hour production
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 1   schedule is reviewed, action items for the upcoming shift are

 2   developed and discussed, and the production schedule is create.

 3       These crew leaders are responsible for developing and

 4   then executing that portion of the schedule that pertains to

 5   their work center.  Crew leaders assign and direct work within

 6   their center, as needed to complete production tasks.  They

 7   provide upper management with feedback on day-to-day tasks and

 8   they have input into the development of processes and methods

 9   for improving production.
10       In the performing of the -- those duties, crew leaders

11   exercise a significant amount of independent judgment and

12   discretion to determine how to accomplish the production goals.

13   They are empowered to make decisions necessary and utilize

14   their crew members as they see fit to assign work in their

15   areas.
16       The crew leaders are directly accountable for the
17   production in their work areas.  They’re evaluated on how

18   effectively their work or machine center completes the assigned

19   task in the production and they are the first person that upper

20   management would call if there was a shortfall on a -- in

21   production on a given shift.
22       Crew leaders do participate in the -- Cold Mill
23   operational crew leaders do participate in the progressive

24   discipline process for their team members.  They can recommend

25   the first step in the discipline process and they also help
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 1   monitor and enforce their crew’s compliance with rules.

 2       For example, if a crew member is excessively late or

 3   absent, the crew leader would make a determination on whether

 4   to orally coach or counsel that team member to encourage

 5   attendance or to report the member and recommend -- effectively

 6   recommend more formal disciplinary action.
 7       When a crew leader does recommend disciplinary action,

 8   that recommendation strongly informs the manner in which upper

 9   management will deal with the situation and their
10   recommendations are frequently followed by upper management in

11   dealing with such issues.
12       With respect to crew leaders also participate in team

13   member evaluations.  They are involved in a review of skill-

14   based pay assessments for team members who are attempting to

15   advance from one pay grade, lower pay grade, to a higher pay

16   grade.  Crew leader input is a vital part of that assessment

17   and crew leaders also participate in the annual evaluation

18   process of their team members.
19       Mr. Abare is one of four crew leaders for the Anneal

20   Metal Movement Crew Department.  He is the A shift crew leader.

21   The other -- the -- there is one Anneal -- Annealing Metal

22   Movement crew and Annealing is A-N-N-E-A-L-I-N-G.  There is one

23   Annealing Metal Movement crew lead for each shift.  One of

24   those other crew leaders is Melanie Burton.
25       The Annealing Metal Movement crew lead position that Mr.
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 1   Abare occupied has, by far, the most responsibility of any crew

 2   lead position in the Cold Mill and possibly the entire plan.

 3   Mr. Dufore would testify that he refers to Mr. Abare and

 4   Annealing Metal Movement crew leaders as the quarterback of the

 5   Cold Mill, because he is responsible for moving all of the

 6   metal produced in the entire Cold Mill into, through, and out

 7   of the Cold Mill.
 8       Mr. Abare coordinates the receipt of metal from the

 9   hotline, coordinates its movement through the different

10   machines centers in the Cold Mill.  Then oversees the product

11   delivery to packing and finishing.
12       He is essentially the person whose responsible for

13   coordinating all of the work performed by both Rolling Mills,

14   the 88 inch and 72 inch mills that are in the Cold Mill and

15   both finishing lines, which are contained in the Cold Mill.

16       Mr. Abare also had responsibility -- additional
17   responsibility to transfer metals from the Cold Mill to the new

18   CASH lines as needed for their production capabilities.

19       To accomplish these tasks or this production
20   coordination process that Mr. Dufore would have described, Mr.

21   Abare is responsible for prioritizing and sequencing the

22   movement of metals through all of these areas.
23       Mr. Abare goes out and evaluates the physical storage,

24   the location, and the temperature of the coils of aluminum that

25   are delivered from the Hot Mill.  He then makes a determination
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 1   on what materials and product to bring to the Cold Mill, in

 2   what order to do so, where to stage the coils while it is

 3   waiting to be processed, what coils need to be cooled to a

 4   rolling temperature and when to move them.  He directs the

 5   Anneal Metal Movement crew on the carrying out of all of these

 6   functions and directs them on where and when to move these

 7   materials to the various production machine centers contained

 8   in the Cold Mill.  And he coordinates with the other crew

 9   leaders in the Cold Mill in order to make sure that his

10   sequencing plans for delivering the coils of metal to the

11   various areas are communicated and carried out effectively and

12   efficiently.
13       In performing the duties as an Anneal Metal Movement

14   crew leader, Mr. Abare and Miss Burton are required to display

15   a much higher level of independent judgment and discretion than

16   other operational crew leaders.
17       A crew leader, for example, for the 88 or 72 inch mill

18   has much more defined tasks and they have specific production

19   specifications that essentially determine their steps and

20   actions, but the Anneal Metal Movement crew leader has to

21   develop the methodology for carrying out tasks across machine

22   centers and without a recipe or detailed instructions on what

23   to do so.
24       In addition, the impact of the performance or non-

25   performance of the Anneal Metal Movement crew leader’s job has
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 1   significant impact on the facility.
 2       If the -- in contrast, for example, if a machine center,

 3   like the 88 inch mill crew leader did not perform his jobs

 4   adequately, the result is that that particular machine center,

 5   the 88 inch mill would go down.  But if the Anneal Metal

 6   Movement crew leader, such as Mr. Abare or Miss Burton fails to

 7   perform adequately, the entire Cold Mill, all of the operations

 8   of the Cold Mill could go down or fall behind in the production

 9   schedule.
10       An Anneal Metal Movement crew leader has to look at  how

11   product is flowing in and out of multiple parts of the plant,

12   what needs to get done, and how to assign the individuals on

13   his crew to get it -- to get the job done.
14       Comparing the job that Anneal Metal Movement crew

15   leaders perform to other crew leaders is like comparing someone

16   building something with Legos as compared to somebody creating

17   something with a clay pottery.
18       Mr. Abare also has a wider sphere of communication and

19   influence than other crew leaders.  He has to communicate,

20   coordinate, and plan with the Hot Mill, with CASH lines, with

21   packaging and shipping, and other areas of the crew -- of the

22   Cold Mill, whereas other crew leaders are limited to their

23   particular machine center.
24       Over a typical J schedule calendar month, which the

25   Anneal Metal Movement crew leaders work, Mr. Abare and Miss
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 1   Burton work approximately 14 days.  Of those 14 days, there are

 2   only five days when there are any Cold Mill managers working at

 3   the plant site, while Mr. Abare or Miss Burton are present.

 4       On nine days of the 14 scheduled days in a J
 5   shift in a month, Mr. Abare or Miss Burton would be the only

 6   leader or crew leader on site and he would be expected to

 7   manage the Anneal Metal Movement crew and the Cold Mill during

 8   that shift.
 9       Given Mr. Abare and the -- given the responsibilities

10   and duties of an Anneal Metal Movement crew leader, such a crew

11   leader could negatively impact other employees or other crews

12   in many ways.  By -- through the coordination, responsibilities

13   that Anneal Metal Movement crew leader has, he could

14   deliberately fail to cover for somebody else’s break.  He could

15   not deliver metal to a machine center on time, which would mess

16   up the production for that particular machine center.  He could

17   prove less assistance to a particular mill and more to another

18   in order to reward or punish those who favor, or were in his

19   favor, or not.  He could recommend -- he could refuse to

20   recommend someone for a skill-based pay assessment.  He could

21   call his friends for overtime and not call other people for

22   overtime when he had a dispute with them.  There are many ways

23   in which a crew leader could impact the day-to-day lives of his

24   fellow employees, including specific tasks that would advance

25   or not advance an employee in the skill-based pay system and
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 1   could result in them working or not working overtime, which

 2   crew leaders have the -- the Anneal Metal Movement crew leader

 3   has the responsibility and authority to call people in on

 4   overtime as needed based upon the production needs and absences

 5   that may occur in the crew.
 6       If permitted to testify, Mr. Dufore would have testified

 7   to Respondent’s Exhibit 142, which I’m placing, I guess, into a

 8   rejected exhibits file.
 9       JUDGE ROSAS: Does everybody have a copy of it?

10       MR. POWELL: I will be handing it out now.
11       Mr. Dufore would testify that Respondent’s Exhibit 142

12   sets forth the expectations and key attributes for the crew

13   leader position and Mr. Dufore would further have testified

14   about specific real life examples that he experienced with Mr.

15   Abare exhibiting the leadership qualities and expectations set

16   forth in Respondent’s Exhibit 142.
17       With regard to coaching co-workers, Mr. Dufore has had

18   discussions with Mr. Abare about proper and safe operation of

19   cranes.  Mr. Abare assisted Mr. Dufore to interpret the crane

20   standard operating procedures, which, in some cases, Mr. Abare

21   in using his judgment and discretion, did not think that they

22   should follow based upon his practical knowledge and

23   experience.  This review led to a modified interpretation of

24   the procedures relating to crane movements that is now being

25   followed throughout the Cold Mill.  So his recommendations
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 1   changed the manner in which the work was being performed

 2   throughout the Cold Mill with respect to the -- the crane

 3   operating procedures in effect there.
 4       With respect to the expectation that crew leaders would

 5   communicate effectively, Mr. Abare is an active participant in

 6   daily management production meetings and communicates and

 7   executes the production plan to his crew.  And also makes

 8   adjustments to that based upon the delivery of metal from the

 9   Hot Mill, his evaluation of the readiness of the coils of the

10   Hot Mill to -- for further processing by evaluating the

11   temperature, the cooling, the prioritization, and the
12   scheduling of -- of movement through -- from the Hot Mill into

13   the Cold Mill.  And in doing that, he uses judgment and

14   discretion and directs the movements of metal into the Cold

15   Mill through that exercise of judgment and discretion.

16       Each coil is a huge coil of aluminum that is of high

17   value and the implications of failing to perform his job or

18   performing his job effectively have huge financial implications

19   for the company.
20       With respect to knowing his team’s ability, strengths,

21   and weaknesses, Mr. Abare has spoken with Mr. Dufore regarding

22   filling vacancies on crew, development of plans to utilize his

23   existing team members to manage his responsibilities.

24       For example, Mr. Abare recommended to Mr. Dufore that he

25   put some of the newer employees on his crew in the easier
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 1   cranes to help them get used to operating overhead cranes,

 2   while he assigned more experienced members to the more

 3   difficult cranes to operate.  This allowed Mr. Abare’s crew to

 4   maximize production when he was short on qualified employees.

 5   Those recommendations were implemented by Mr. Abare on his own

 6   initiative.
 7       During the times of employee vacancies, Mr. Abare also

 8   had to make decisions about how to cover gaps with overtime

 9   work.  When he got a new crew -- crew member hired, Mr. Abare

10   developed training plan for the new hire and he also determined

11   when that hire was sufficiently trained to cover overtime, as

12   a part of his responsibilities as the Anneal Metal Movement

13   crew leader.
14       In terms of front line accountability, Mr. Dufore has

15   had conversations with Mr. Abare regarding the double stacking

16   of coils, which is a quality issue and Mr. Abare developed --

17   help develop a process for how to double stack fewer coils and

18   then directed his crew to follow that process, again,
19   establishing a methodology and an assignment of work procedure

20   within the Anneal Metal Movement crew leader position.

21       Crew leaders typically -- the Anneal Metal crew -- the

22   Anneal Metal Movement crew leader, such as Mr. Abare and Miss

23   Burton, would typically determine when an attendance rule

24   violation has occurred.  If an -- an employee is having

25   attendance or tardiness issues the crew leader is the person

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(9) Page 3047 - Page 3050

A-0475

Case 16-3076, Document 169, 05/04/2017, 2027444, Page239 of 248



 -  Vol. 17
October 21, 2014

Page 3051

 1   who’s in the best position to know that a person is showing up

 2   late.  The company does not utilize time cards and so the

 3   Anneal  Metal Movement crew leader is the one who would

 4   determine whether somebody was late, would counsel that

 5   individual if they were showing up late, and would be the

 6   person to escalate that situation to the disciplinary process

 7   based upon the -- the crew leader’s judgment about whether the

 8   employee was an occasional or one-time offender or was

 9   developing habitual attendance problems that warranted

10   discipline.  The crew leader then would make a recommendation

11   about whether or not discipline should be issued to the

12   employee.  In such instances, there is no no fault attendance

13   policy that eliminates the discretion.  This would be a matter

14   of discretion and judgment by the crew leader in terms of his

15   assessment of the member of his crew and whether or not the

16   crew leader was going to exhibit acceptable attendance and

17   tardiness practices.  And if the crew leader chose to recommend

18   the person for discipline, those recommendations are effective

19   and typically followed by the operational leaders to whom such

20   recommendations are made.
21       Crew leaders participate in team member evaluations.

22   They participate -- which directly results in moving up the pay

23   scale, because the company has a skill-based pay system that

24   requires individual assessments.  Those individual assessments

25   are often performed by crew leaders and determine whether
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 1   somebody’s pay moves up or not.
 2       And crew leaders also participate in the annual
 3   evaluation process for employees by participating and providing

 4   feedback in team members’ annual reviews.
 5       I believe that is all, Your Honor.
 6       MS. ROBERTS: We would object to such testimony and we’d

 7   also like to note that Melanie Burton is a bargaining unit

 8   member and on the Excelsior list and also allowed to go to the

 9   extent the proffer includes her as asserted to be a 211

10   supervisor.
11       MR. MANZOLILLO: Your Honor, Charging Party would object

12   on the basis of Your Honor’s previous ruling, as well as

13   General Counsel’s notations.
14       We would also object based on -- to the extent the

15   proffer was conclusory and hypothetical and to the extent that

16   Document 142 wouldn’t be relevant in establishing supervisory

17   status.  And any of the specific examples given would not

18   establish supervisory status.
19       So we would object on relevance to that as well.  And we

20   would object to the basis of hearsay to the extent that the --

21   the only established foundation for this knowledge is reports

22   from operation -- operations employees or crew leaders

23   themselves and, you know, for much of the testimony there was

24   no -- no basis given beyond that for the know -- for the

25   conclusory summarization of the -- of crew leaders’ duties.
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 1       JUDGE ROSAS: Okay.  The objection is sustained.  Did

 2   you want to add something?
 3       BY MR. POWELL: Your Honor, I would just say that the

 4   proffer is based upon Mr. Dufore would testify that the

 5   proffered information is based upon his personal knowledge and

 6   experience in working directly with Mr. Abare and other Anneal

 7   Metal Movement crew leaders.
 8       JUDGE ROSAS: Okay.  I object -- sustain the objection -

 9   - objections.  Specifically, note as counsel was articulating

10   the proffer, reviewing the cross-examination of Mr. Abare by

11   Mr. Larkin from Page 494 through 515 and, you know, there was -

12   - there was questioning and testimony elicited with respect to

13   Mr. Abare’s responsibilities as a crew leader, so you can

14   certainly hang your hat on that.
15       But, again, in my view, that didn’t tell me anything

16   more at that time based upon a reasonable interpretation or

17   anticipated understanding of what the pleadings from you all

18   were indicating that there it was nothing more than an inquiry

19   into what his terms and conditions of employer were, to the

20   extent that they was an allegation that they were adversely

21   affected.
22       So, again, we -- we fall back on that notion of giving

23   the heads up about an objection based on supervisory capacity

24   when you’ve had a person considered eligible by the Employer to

25   participate in the vote in an election and participate in a
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 1   potential bargaining unit.
 2       Okay.  Ready for the next witness?
 3       MR. POWELL: Yes, Your Honor.
 4       JUDGE ROSAS: Oh, we have -- we also have that document.

 5   I believe it’s -- you just introduced a Respondent’s Exhibit?

 6       MR. POWELL: Respondent’s Exhibit 142.
 7       JUDGE ROSAS: 142 is placed in the rejected exhibit

 8   folder.  All right.  Do we need a two minute break?
 9       MR. DUMBACHER: Yeah.
10       MS. ROBERTS: No, Your Honor.
11       MR. POWELL: Thank you.
12       (Whereupon, a brief recess was taken.)
13       JUDGE ROSAS: Ready?
14       MR. POWELL: The Respondent calls --
15       JUDGE ROSAS: Hold on.  On the record.  Next witness.

16       MR. POWELL: Respondent calls Audrey Myers.

17       JUDGE ROSAS: Ma’am, please raise your right hand.

18   (Whereupon,
19       AUDREY MYERS,
20   was called as a witness by and on behalf of the Respondent and,

21   after having been duly sworn, was examined and testified as

22   follows:)
23       JUDGE ROSAS: Please state, and spell your name, and

24   provide us with an address.
25       THE WITNESS: Andrey Myers, A-U-D-R-E-Y, Myers is M-Y-E-
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 1   about this document.
 2       MR. MANZOLILLO: A brief voir dire.
 3       VOIR DIRE EXAMINATION
 4       BY MR. MANZOLILLO: 
 5  Q   Miss Myers, this -- is this, to your knowledge, the way

 6   raises are normally announced to -- to employees?
 7  A   Yes.
 8       MR. MANZOLILLO: I have no further questions, Your

 9   Honor.
10       JUDGE ROSAS: Miss Myers, do you recall receiving this

11   document?
12       THE WITNESS: Yes.
13       JUDGE ROSAS: This e-mail?
14       THE WITNESS: Yes.
15       JUDGE ROSAS: And now it indicates who it’s from; that

16   it was sent, and the subject.  There’s no to.  Is that correct?

17       THE WITNESS: Correct.
18       JUDGE ROSAS: Is that typical for the e-mails?

19       THE WITNESS: E-mails that are sent out plant wide, yes.

20       JUDGE ROSAS: You don’t see who it’s sent to, just from,

21   sent, and subject?
22       THE WITNESS: Right.
23       JUDGE ROSAS: All right.  I’ll receive the document over

24   objection.  Respondent’s 306.
25       (Respondent’s Exhibit No. 306 is admitted)
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 1       MS. ROBERTS: Your Honor.
 2       JUDGE ROSAS: Yes.
 3       MS. ROBERTS: We -- we had a -- a relevance objection.

 4       JUDGE ROSAS: That’s overruled.
 5       MS. ROBERTS: 4 -- 4 --
 6       JUDGE ROSAS: I’ll receive it.
 7       MS. ROBERTS: Can you provide us your rationale on -- on

 8   your ruling?
 9       JUDGE ROSAS: Because I’ll receive it and I’ll

10   ultimately determine whether it has some bearing on the 8[a][1]

11   within the context argument.  I think, Counsel, you -- you said

12   that it had context to the 8[a][1] statements?
13       MR. POWELL: Yes, Your Honor.  We believe that the wage

14   rate that was in effective in January has -- has relevance to

15   the 8[1][1] issue.
16       MS. LESLIE: And, Your Honor, just so we could note, the

17   only implied thread is the implied thread of plant closure to

18   the -- so to the extent that you’re trying to do totality of

19   the circumstances, it wouldn’t apply to the thread regarding

20   more onerous working conditions.
21       JUDGE ROSAS: Okay.
22       MR. POWELL: And that’s incorrect in terms of the law.

23       JUDGE ROSAS: I’m sure the record will or will not

24   support that argument by counsel.  I’ll make that determination

25   when I review the totality of the record.
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 1       Okay.  Next question.
 2       MR. POWELL: Thank you,  Your Honor.
 3       BY MR. POWELL: 
 4  Q   Miss Myers, during the time that you were employed as a

 5   crane coordinator, did you have opportunity to become familiar

 6   with the crane training program at the Novelis Oswego Works?

 7       MS. ROBERTS: Objection to the relevance.
 8       MR. MANZOLILLO: Objection to the relevance based on the

 9   current --
10       JUDGE ROSAS: What’s the relevance?
11       MR. POWELL: Your Honor, this is foundational

12   information that we will then use as a basis for the proffer

13   with respect to Mr. Abare.
14       JUDGE ROSAS: Okay.  Overruled.  You can answer.

15       THE WITNESS: Yes.
16       BY MR. POWELL: 
17  Q   What responsibilities, if any, did you have for the crane

18   training program during the time period that you held that

19   position?
20       MR. MANZOLILLO: Objection, again, same basis.

21       JUDGE ROSAS: Overruled.
22       THE WITNESS: I was responsible for the overall crane

23   management system and training was one aspect of that.

24       BY MR. POWELL: 
25  Q   Can you briefly describe the crane training program?
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 1  A   When new employees are hired, they sit through an eight-

 2   hour classroom training, which includes a PowerPoint
 3   presentation, hard copy, three-ring binder and two trainers

 4   throughout the -- throughout the day.
 5   At the conclusion of that day, they take a written test.
 6   Assuming they pass, then they are -- they have a learner’s

 7   permit, per se, so they can drive a crane with somebody else,

 8   with a competent crane driver in there with them.
 9  Q   Was Mr. Abare one of the two crane trainers during the

10   time period that you were a crane coordinator?
11  A   Yes.
12       MS. LESLIE: Same objection.
13       JUDGE ROSAS: Overruled.
14       BY MR. POWELL: 
15  Q   And through your experience as a crane coordinator, are

16   you familiar with the training that Mr. Abare conducted during

17   the time -- the time period that you were a crane coordinator?

18  A   Yes.
19       MR. POWELL: Your Honor, I think the rest of her

20   testimony would likely fall within the scope of the -- your

21   ruling excluding evidence and so we would proffer the remainder

22   of her testimony.
23       JUDGE ROSAS: Okay.  So you’re otherwise concluded with

24   her testimony at this time?
25       MR. POWELL: Correct, Your Honor.
26       JUDGE ROSAS: Okay.  Cross-examination or Intervener
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 1   questions?
 2       MR. HENDRY: No question.
 3       MS. ROBERTS: May we have a minute, Your Honor?

 4       JUDGE ROSAS: Off the record.
 5       (Whereupon, a brief recess was taken.)
 6       JUDGE ROSAS: Back on the record.  Cross-examination.

 7       CROSS-EXAMINATION
 8       BY MS. ROBERTS: 
 9  Q   Hi, Miss Myers.  My name’s Nicole Roberts.  I just have

10   one brief question for you regarding your direct testimony.

11   Isn’t it true there’s an OSHA requirement, in essence, for

12   crane operators and trainers to be certified?  To have some

13   form of certification?
14  A   I can’t honestly say yes or no.
15  Q   Okay.
16  A   Crane operators need to be qualified.  The definition of

17   qualified is -- is not defined in the OSHA standards
18  Q   Are there OSHA requirements for these qualified

19   individuals?
20  A   They need to be qual -- crane operators need to be

21   qualified and there’s certain physical requirements, like

22   sight, hearing, depth perception, things like that.
23  Q   Okay.  And is -- so this area is regulated by OSHA, in

24   essence, for employees and operation in general, and operation

25   of -- of cranes at the facility?
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 1   
 2       MR. POWELL: Objection, vague and ambiguous.

 3       JUDGE ROSAS: Miss Roberts, you’re going to need to

 4   speak up.
 5       MS. ROBERTS: Okay.
 6       JUDGE ROSAS: Can you repeat the question?

 7       MS. ROBERTS: I’ll rephrase it.
 8       BY MS. ROBERTS: 
 9  Q   Miss Myers, isn’t it true that OSHA requires a -- a crane

10   certification for trainers?
11  A   Actually, to the best of my knowledge, no.
12  Q   Is this an OSHA covered regulation, the operation of the

13   crane at -- at Novelis?
14       MR. POWELL: Objection, vague.
15       JUDGE ROSAS: If she knows.
16       Do you know?
17       THE WITNESS: I don’t really understand the question.  I

18   can explain the way I understand it, if you like.
19       BY MS. ROBERTS: 
20  Q   Is OSHA involved in the regulation of the cranes at

21   Novelis?
22       MR. POWELL: Objection, vague.
23       JUDGE ROSAS: If she knows.  Overruled.
24       THE WITNESS: The cranes themselves, yes.  There’s OSHA

25   requirements.  They have to be looked at, inspected at least
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 1   once every 28 days.
 2       And operation of a crane is far more vague in OSHA.  It

 3   says they need -- crane operators need to be qualified.  They

 4   don’t define what qualified means, so we have our own crane

 5   training program that meets the qualifications, which is again,

 6   vague.
 7       BY MS. ROBERTS: 
 8  Q   And the crane training program, that’s a Novelis program;

 9   correct?
10  A   Yes.
11  Q   And those standards are developed by Novelis?
12  A   Yes.
13  Q   Okay.
14       MS. ROBERTS: I have no further questions.
15       MR. MANZOLILLO: No questions, Your Honor.

16       JUDGE ROSAS: Any redirect?
17       MR. POWELL: Maybe I think I’ll do the rest of it in a

18   proffer.  It’s mixed.
19       JUDGE ROSAS: Thank you, sir.  Ma’am.  You’re completed

20   your testimony and you are excused at this time.  Please do not

21   discuss your testimony with anyone until you’re advised by

22   counsel that the record in the case is closed.  Thank you very

23   much.
24       THE WITNESS: Thank you.
25       MR. DUMBACHER: Your Honor, should actually outside for
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 1   --
 2       JUDGE ROSAS: Right.  Right.  Right.  Just --

 3       MR. DUMBACHER: -- until the proffer’s done.

 4       JUDGE ROSAS: You can just wait outside until they

 5   excuse you in a few minutes.  Okay?  Thank you.
 6       MR. DUMBACHER: Thank you, Your Honor.

 7       MR. POWELL: Your Honor, if permitted to testify, Miss

 8   Myers would have also testified as to other indicia of

 9   supervisory status by Mr. Abare in connection with his role as

10   a crane trainer.  Miss Myers would have testified that there

11   are only two employees at the plant who are certified to

12   conduct crane training, one of whom was Mr. Abare and that Mr.

13   Abare has been a crane trainer ever since Miss Myers entered

14   the crane coordinator position.
15       To become certified as a crane trainer, Mr. Abare had to

16   attend to several seminars and training classes.  They were

17   held off-site.  The company, you know, sent, paid for Mr. Abare

18   to attend those seminars and paid him while he was in

19   attendance.
20       Mr. Abare also was sent to a recertification class to

21   conduct crane training during the period that Miss Myers was

22   the crane coordinator.
23       During a crane training class, Mr. Abare would present a

24   PowerPoint presentation and to go through safe operation and

25   mechanics of crane operation with the attendees.
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 1       This class or training session was held in a classroom

 2   setting with approximately 10 to 12 employees per class and it

 3   was an eight-hour class that Mr. Abare would conduct over the

 4   course of an entire work day when he provided such crane

 5   training.
 6       During the course of the time period leading up to the

 7   election, in the year or two prior to the election, Mr. Abare

 8   trained over 200 employees with respect to the crane training

 9   program that was presented at the -- at the plant.
10       Miss Myers also would have testified to Exhibit 281,

11   which is a copy of the PowerPoint presentation that Mr. Abare

12   utilized during the crane training classes and employees who

13   participate in the crane training course of Mr. Abare would

14   receive a copy of Exhibit 281 in a written form in a binder as

15   -- as part of their attendance in the class.  And he would go

16   through all of the materials, and examples on what to do and

17   how to do it, and giving instructions to employees on the

18   proper operation of the crane during this eight-hour crane

19   training class.
20       I’ll hand out Exhibit 281.
21       JUDGE ROSAS: Is there any objection to the substance of

22   the proffered testimony and/or Exhibit 281?
23       MS. ROBERTS: Yes, we object to the line of testimony or

24   proffered testimony regarding Abare’s 211 status by way of

25   crane trainer status, as well as the -- I’m perusing the
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 1   document right now, because I have not seen this before, but to

 2   the extent that it’s being offered in -- in support of a
 3   proffer of 211 status of Abare, I would also object.
 4       MR. MANZOLILLO: Your Honor, the Charging Party would

 5   object on the basis of the proffer and the document based on

 6   Your Honor’s previous ruling, as well as, again, to the extent

 7   that -- as well as relevance in general due to this evidence

 8   and of you not establishing -- doing anything to establish

 9   supervisory status.  It doesn’t establish responsible direction

10   or any secondary indicia that I’m aware of.
11       JUDGE ROSAS: Mr. Powell, I just want to make sure the

12   record is clear.  Your proffer of Respondent’s Exhibit 281, is

13   that with respect to or relevant to Mr. Abare’s alleged

14   supervisory status?  It’s offered for that reason only?

15       MR. POWELL: Your Honor, to -- to the -- to clarify.

16   Miss Myers would testify, if permitted, that she has personal

17   knowledge of the content of the training program that was

18   provided by Mr. Abare; that Respondent’s Exhibit 281 is the

19   PowerPoint presentation that would be presented during the

20   course this crane training program.  And, yes.  We would be

21   presenting that testimony and evidence, including Respondent’s

22   Exhibit 281 as further indicia of supervisory status.  And that

23   Mr. Abare in standing up in front of a classroom teaching

24   numerous employees on the proper operation of a crane for an

25   eight-hour class and that’s, at the very least, secondary
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 1   indicia of supervisory status.
 2       JUDGE ROSAS: That doesn’t change your views.  Is that

 3   correct?
 4       MR. MANZOLILLO: No.
 5       MS. ROBERTS: No, Your Honor.
 6       JUDGE ROSAS: Okay.  The objection with respect to the

 7   proffer testimony is sustained as is the objection with respect

 8   to Respondent’s Exhibit 281, which is related thereto.  That

 9   will be placed in the rejected exhibit folder.
10       MR. POWELL: Your Honor, Mr. Lloyd who previously came

11   to testify and testified for about five questions worth on the

12   -- the last day of our last session.  I was simply intending to

13   proffer the remainder of his testimony.
14       He came in and testified.  He laid essentially the
15   foundation for who he was and his familiarity with the crane -

16   with the crew leader position.
17       JUDGE ROSAS: We came a screeching halt at that point.

18       MR. POWELL: And it came a screeching halt, so I would -

19   -
20       JUDGE ROSAS: And then --
21       MR. POWELL: -- I think --
22       JUDGE ROSAS: -- pertinent -- pertinent for the proffer

23   at that point, sure.
24       MR. POWELL: Right.  And I think then we’ll just pick up

25   with his proffer from there without the need to recall him as a
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 1   witness.  And I’m assuming that’s not objectionable to anyone.

 2       MR. MANZOLILLO: On -- on the same basis as yesterday, I

 3   mean, as long as it’s within the same -- same type of

 4   information --
 5       MR. POWELL: Well, this is on --
 6       MR. MANZOLILLO: ON the --
 7       MR. POWELL: -- this is related to the supervisory

 8   status.  Right.
 9       MS. LESLIE: And, Your Honor, just so the General

10   Counsel’s position is clear, we object, of course, to the

11   relevancy and well, we object to that testimony on the basis of

12   Your Honor’s prior rulings and obviously acknowledge the fact

13   that the Respondent is -- has the opportunity to make its

14   proffers as it were.
15       MR. POWELL: With -- with respect to the testimony of

16   Dave Lloyd who previously testified in this proceeding and

17   whose testimony was interrupted based upon objections and then

18   later became the subject of the motion in limine filed by

19   General Counsel, which was granted by Your Honor.

20       If permitted to testify, Mr. Lloyd would have further

21   testified that the crew leader position is responsible for the

22   execution of the daily production plan by ensuring that the

23   crew is performing the functions needed to safely and

24   effectively execute that plan.
25       That crew leaders undergo extensive leadership training
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 1   that other hourly employees do not and that Mr. Lloyd has

 2   conducted various seminars and workshops to provide crew

 3   leaders the leadership development programs.
 4       The Oswego Novelis plant has also rolled out a
 5   leadership fundamentals program that Mr. Lloyd conducts for

 6   current and future crew leaders.
 7       Crew leaders participate in team member evaluations.

 8   Crew leaders train and coach the employees in their crews to

 9   learn new jobs.  They assign and responsibly direct work by

10   determining which tasks need to be performed by what employees

11   on their crew for executing the plan for that day.
12       And Anneal Metal Movement crew leaders in particular

13   execute production plans and assist in the execution of

14   production plans by directing the crews across several machine

15   or production centers.
16       The responsibilities of the crew leader are similar to

17   those of associate leaders and operational leaders in terms of

18   the tactical responsibilities.  The scope is simply smaller

19   because crew leader position is an entry level leadership

20   positon.
21       Crew leaders also participate in skill-based pay
22   assessments.  When a team member is attempting to move to the

23   next level of the pay grade, crew leaders participate in that

24   pay grade evaluation and the crew leader’s assessment of that

25   individual employee’s skills can determine whether or not a
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 1   person is able to advance to higher rates of pay or not.

 2       Crew leaders also participate in the annual performance

 3   evaluation process and have input into the evaluations of those

 4   on their crew.
 5       If permitted to testify, Mr. Lloyd would have testified

 6   that he prepared what has been marked for identification

 7   purposes as Respondent’s Exhibit 261; that Respondent’s Exhibit

 8   261 is a PowerPoint presentation that he has -- that Mr. Lloyd

 9   has provided at crew leader meetings held in February of 2011

10   and that Mr. Abare attended this training session.
11       This training session covered a summary of crew leader

12   roles and responsibilities, crew leader expectations, a review

13   of the maturity continuum, and a review of the five questions

14   and a closing summary as reflected in the PowerPoint document

15   that is Respondent’s Exhibit 261.
16       Page 9 of Respondent’s Exhibit 261 is the crew leader

17   responsibilities matrix.  All crew leaders are expected to

18   demonstrate an understanding and performance in the listed

19   areas.  These responsibilities and expectations were
20   communicated to crew leaders during the training session

21   conducted by Mr. Lloyd in February of 2011.
22       And some specific examples of what was discussed during

23   that training program for the three primary competencies

24   include EHS, which is Environmental Health and Safety/People,

25   “supporting visual EHS”.  This was communicated to the

Page 3073

 1   attendees at the crew leader training program that have met,

 2   making sure that crew leaders updated the markings in the plant

 3   measuring safety performance, ensuring that safety signage was

 4   appropriate posted in the plant, and that crew leaders also

 5   have additional responsibilities in the event that a safety

 6   event occurs in their area.  They coordinate the emergency

 7   response from the team.  They direct the team to ensure that

 8   they may -- if necessary, they’re removed from any hazardous

 9   areas and they participate in the planning process for

10   resolving any safety concerns.  And they are expected to

11   initiate and resolve any safety issues that might affect their

12   area or affect production.
13       With respect to personal protective equipment compliance

14   and coaching of co-workers, crew leaders are expected to make

15   sure that their team members understand and comply with

16   personal protection, PPE policies and standards.  If employee’s

17   on their team are not complying with personal protective

18   equipment standards, they are to police their team to make sure

19   that they are, to coach and counsel them in the event that

20   they’re not complying with those standards.  And to initiate

21   potential disciplinary consequences by effectively recommending

22   discipline if their attempts to obtain compliance with PPE

23   requirements are unsuccessful.
24       Crew leaders ensure that proper guidelines are followed

25   by making sure that production procedures are followed.  If
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 1   equipment goes down in a machine center, the crew leaders are

 2   involved in determining the appropriate course of action using

 3   judgment and discretion to do so.  They reassign work based

 4   upon the production schedules and the extent of the equipment

 5   downfall.
 6       They work with maintenance and other personnel to

 7   address the situation and they direct their team on performing

 8   alternative tasks and job assignments during any periods of

 9   time that production equipment is down.
10       Crew leaders assist in determining and -- equipment

11   reliability.  Crew leaders are expected to identify production

12   performance issues, monitor equipment performance for their

13   team, and to direct their team members to take action to

14   address any production performance or equipment performance

15   issues in their area.
16       And then with respect to understanding their teams, crew

17   leaders are expected to know the job skills of each team member

18   to determine where those skills can be utilized within the

19   crew, to effectively assign work to those crew leaders to

20   complete the production plan and to direct team members in the

21   performance of their duties.
22       With respect to quality, the crew leaders are expected

23   to have frontline accountability.  Crew leaders are responsible

24   for monitoring quality assurance and they can -- can and

25   frequently do reassign team members to perform task as needed
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 1  Q   Did Mr. Merz explain what he meant by stop the bleeding?

 2       JUDGE ROSAS: I'm sorry, repeat that.  I'm not hearing

 3   you.
 4       BY MS. ROBERTS: 
 5  Q   Did Mr. Merz explain what he meant by stop the bleeding?

 6  A   No, he did not.
 7  Q   Did he elaborate about the need for union authorization

 8   cards?
 9  A   Yes.
10  Q   What did he say?
11  A   That the company just keeps taking, and taking, and

12   taking, and we had to stop it someplace.
13  Q   Did he identify what they had been taking?
14       MR. POWELL: Objection, relevance.
15       JUDGE ROSAS: What was your question, Ms. Roberts?

16       MS. ROBERTS: Did he identify what had been taken.

17       MR. POWELL: Objection, relevance.
18       MS. ROBERTS: As a follow-up to her testimony.

19       MR. POWELL: Objection, relevance and beyond the --

20       JUDGE ROSAS: Is this leading up to further questions

21   regarding the card signing?
22       MS. ROBERTS: I'm almost done.  I'm just trying to provide

23   clarification of what she's testified.  I will withdraw the

24   question.
25       MR. POWELL: And I'd move to strike the previous question
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 1   and answer that was on the same subject.
 2       MS. ROBERTS: Your Honor, there was no objection to that.

 3       MR. POWELL: I did object and I move to strike the

 4   question and answer.
 5       MS. ROBERTS: Can he specify exactly which question.

 6       JUDGE ROSAS: I didn't hear if there was an answer from

 7   the witness.  Did you answer, ma'am?
 8       THE WITNESS: What was the question?
 9       JUDGE ROSAS: We'll allow the record to remain.  Go ahead,

10   next question.
11       BY MS. ROBERTS: 
12  Q   Ms. Johnson, did you attend a union meeting at the Masonic

13   Temple in Fulton?
14  A   Yes, I did.
15  Q   Do you know, do you recall what the weather conditions

16   were like on that day?
17  A   It was very bad out, a lot of snow.
18  Q   Do you know when the meeting occurred?
19  A   It was on a Thursday night, seven o'clock.
20  Q   Did you bring anyone to the meeting?
21  A   Yes, I did.
22  Q   Who did you bring?
23  A   I brought my father.
24  Q   Is he an employee of Novelis?
25  A   No, he is not.
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 1  Q   Do you recall whether or not Jim Ridgeway was present at

 2   the meeting?
 3  A   Yes, he was.
 4  Q   And what, if anything, did Mr. Ridgeway say about the

 5   purpose of the union authorization card during this meeting?

 6  A   That they were for union representation.
 7  Q   During this meeting, what, if anything, was said about

 8   what was necessary to only get -- strike that.  Was any other

 9   reason stated for the purpose of the card?
10  A   No, there wasn't.
11  Q   Ms. Johnson, did it require to get into the meeting to

12   sign an authorization card?
13       MR. POWELL: Objection.  Calls for speculation.

14       JUDGE ROSAS: Repeat the question.
15       MS. ROBERTS: I'll rephrase.
16       BY MS. ROBERTS: 
17  Q   To gain access to this union meeting that you attended at

18   the Masonic Temple, did it require signing an authorization

19   card?
20  A   No, it did not.
21  Q   During the union organizing campaign, were you required to

22   sign a union authorization card to get information about the

23   union?
24  A   No.
25  Q   Now I'd like to focus your attention to a point in time in
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 1   which Everett Abare was demoted.  Do you recall that period of

 2   time?
 3  A   Yes, I do.
 4  Q   Were you present during a conversation between Mr. Abare

 5   and Mr. Dean White?
 6  A   Yes, I was.
 7  Q   What, if anything, was said about the demotion of Mr.

 8   Abare during that conversation?
 9  A   Dean said to Everett sorry that you've been demoted.  And

10   Everett says, no, you're not.  And Dean got all huffy and

11   pissed off.  And Everett said relax, Dean, I'm just joking, and

12   walked away.
13  Q   Where did this conversation occur?
14  A   Outside, by the cafeteria, in the smoking area.
15  Q   Who was present during that conversation?
16  A   Anne Smith, myself, and Everett, and Dean.
17  Q   And, Ms. Johnson, you testified that Mr. Abare had stated

18   that he was joking.  What, if anything, did Mr. Abare do after

19   making that statement?
20  A   He started laughing.
21  Q   Did you observe Mr. Abare do anything after making the

22   statement aloud?
23  A   No.  He walked into the building.
24  Q   Where was Mr. Dean after Mr. Abare walked in the building?

25  A   Still outside in the smoking area.
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 1   it was classified as hearsay, I would direct your attention to

 2   Rome Electrical Systems, 356 NLRB No. 38, slip opinion at 2,

 3   Footnote 4 (2010).  I'd direct your attention to Durham (sic)

 4   Pallet, Inc., 314 NLRB 185, specifically 186, Page 186 (1994);

 5   RC Aluminum Industries, 343 NLRB (sic), at Page 940; Alvin J.

 6   Bart & Co., 236 NLRB 242, Page 242 (1978), enforcement denied

 7   on other grounds, 598 f.2d 1267 (2nd Cir. 1979); Midland Hilton

 8   & Towers, 342 NLRB 1141, footnote 1 (1997) --
 9       JUDGE ROSAS: Okay, I think that's enough.  Hold on a

10   second.  Ma'am, can you just go in that room for a minute?

11   (Whereupon, the witness exits the hearing room.)
12       JUDGE ROSAS: I'm well aware of my parameters with respect

13   the admissibility of hearsay in this proceeding.  What I need

14   to know is what the facts are that preceded this.  That's all

15   I'm asking.  Let's go off the record for a minute.
16   (Discussion off the record.)
17       JUDGE ROSAS: After an off the record discussion, the

18   previous testimony, the line of inquiry with Mr. Merz, I'm

19   going to permit the General Counsel to proceed over objection,

20   over hearsay objection.  Go ahead.
21   (Whereupon, the witness enters the hearing room.)
22       BY MS. LESLIE: 
23  Q   I asked you a question about your conversation with

24   Mr. Merz.  What was said during that conversation?
25       MR. POWELL: Objection, hearsay.
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 1       JUDGE ROSAS: Overruled.
 2       THE WITNESS: He came down to my work area, the furnace

 3   office, and he came in pretty excitable saying we need to stop

 4   this and just talking about all the different things that the

 5   company had taken away, and we need to do something about this.

 6   And he just -- I don't remember everything he said or what was

 7   said in the room from everybody, but we were just talking about

 8   in general that it's getting pretty bad the stuff that's
 9   happening and we don't have a voice, you know, we should do

10   something.
11  Q   Was there any talk about what you could do?
12  A   No.  We had talked about forming a union.
13  Q   Was there anybody else present when you had that

14   conversation?
15  A   Yes.
16  Q   Do you recall who was present?
17  A   Myself, Everett Abare, Michelle Johnson, I think Craig

18   Maxfield, and I'm not sure who else.  There was others in the

19   room, but I'm not sure of all of them.
20  Q   Do you know who Dean White is?
21  A   Yes.
22  Q   Who is he?
23  A   He is a crew leader on the 88-inch mill.
24  Q   Was Mr. Abare demoted?
25  A   Yes.
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 1  Q   Was Mr. Abare's demotion ever discussed in Mr. White's

 2   presence?
 3  A   Yes.
 4  Q   Who was present when this discussion occurred?

 5  A   Myself, Everett Abare, Michelle Johnson.
 6  Q   And where were you when you had --
 7  A   There's more.  I don't know if -- there was more.
 8  Q   Oh, I'm sorry, go ahead and finish answering.
 9  A   Jim Wheeler, Crystal Sheffield, Bob Sawyer, and there was

10   others, I mean, I think because it was a smoke area, so there

11   was other people.  That was the group I was standing with.

12  Q   So approximately how many people were outside, at that

13   point?
14  A   Maybe 8 to 10.
15  Q   And where were you standing when this conversation

16   occurred?
17  A   It's like an outside smoke area.  It's adjunded (sic) to

18   the building for our workstations and also the cold mill

19   cafeteria.
20  Q   Do you recall what was said, at that time?
21  A   Yes.  We were there and then Dean came out from the

22   building, from where our workstation is, and came out and just

23   came up to join the conversation.  And he said to Everett, I'm

24   sorry that they took everything away from you.  And Everett

25   says, no, you're not, and laughed.  And we all kind of laughed.
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 1   And Dean got mad and he says, yeah, I am.  And he goes, well,

 2   I'm just kidding.  I mean we all knew that.  We're just --

 3  Q   Who said just kidding?
 4  A   Everett Abare.
 5  Q   And what happened next?
 6  A   Everett left.  He went in and pretty much everybody just

 7   adjourned after that.
 8  Q   Did Mr. Abare ever say that if Mr. White or one of his

 9   crew went down, he would step over them before he helped them?

10       MR. POWELL: Objection, leading.
11       JUDGE ROSAS: Overruled -- I mean, I'm sorry, sustained.

12   Sustained, leading.
13       BY MS. LESLIE: 
14  Q   Did Mr. Abare say, and I quote, if he or one of his crew

15   went down, he would step over them before he ever helped them?

16       MR. POWELL: Objection, leading.
17       JUDGE ROSAS: Sustained.
18       BY MS. LESLIE: 
19  Q   What, if anything, did Abare say about stepping over

20   someone?
21       MR. POWELL: Objection, leading.
22       JUDGE ROSAS: Sustained.
23       BY MS. LESLIE: 
24  Q   Was that the extent of the conversation with Mr. White?

25  A   Yes.
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 1       MS. LESLIE: Your Honor, if I could just have a minute

 2   before -- Your Honor, if the witness could be asked to --

 3       JUDGE ROSAS: Could you step back in there for one minute,

 4   please?  Thank you.
 5   (Whereupon, the witness exits the hearing room.)
 6       MS. LESLIE: Your Honor, the prior witness was confronted

 7   with that very statement and was allowed to answer it over

 8   objection.
 9       JUDGE ROSAS: My approach is generally to try to permit

10   leading questions that are general, of a general nature, to

11   groups as in the case of the supervisors, people in general, as

12   opposed to specific individual transactions.  I permitted it in

13   that instance, but I'm not going to permit it again.  Because

14   what we're trying to establish is whether something occurred as

15   between specific individuals, on a specific occasion.  But when

16   we're talking about statements of a general nature, I've

17   permitted it, whether something was ever heard or not heard,

18   like Mr. Ridgeway at the meeting.  I've permitted that, whether

19   he did or did not make certain things -- make certain

20   statements.
21       MS. LESLIE: Thank you, Your Honor.
22       JUDGE ROSAS: Okay.
23   (Whereupon, the witness enters the hearing room.)
24       BY MS. LESLIE: 
25  Q   Did you hear Mr. Abare say that if Mr. White or one of his
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 1   crew went down, he would step over them before he ever helped

 2   them?
 3       MR. POWELL: Objection, leading.
 4       JUDGE ROSAS: Sustained.
 5       MS. LESLIE: Well, in this instance, it's about whether

 6   she heard that statement, Your Honor, not as to whether Mr.

 7   Abare said it.
 8       JUDGE ROSAS: Okay, go ahead.
 9       MR. DUMBACHER: In that case, we also object to the form

10   of the question, because that wasn't articulated in the

11   question.
12       MS. LESLIE: It actually was, Your Honor --
13       JUDGE ROSAS: Repeat the question.
14       MS. LESLIE: -- but I'll repeat the question.
15       MR. DUMBACHER: Please repeat it.
16       MR. POWELL: Thank you.
17       JUDGE ROSAS: Go ahead.
18       BY MS. LESLIE: 
19  Q   Did Mr. Abare -- did you hear Mr. Abare say that if Mr.

20   White or one of his crew went down, he would step over them

21   before he ever helped them?
22       MR. POWELL: Objection, leading.
23       JUDGE ROSAS: You can answer.
24       THE WITNESS: No.
25       MS. LESLIE: I have no other questions, Your Honor.
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 1       MR. MANZOLILLO: No questions for this witness, Your

 2   Honor.
 3       JUDGE ROSAS: Cross?
 4       MR. POWELL: Yes, Your Honor.  Is there a Jencks statement

 5   for this witness?
 6       MS. LESLIE: No.
 7       MR. POWELL: No?
 8       CROSS-EXAMINATION
 9       BY MR. POWELL: 
10  Q   Ms. Smith, prior to signing the union card that you

11   testified to, had you had any conversations with Mr. Abare

12   expressing your interest in union representation?
13       MS. ROBERTS: Objection, beyond the scope of direct.

14       JUDGE ROSAS: Prior to what?
15       MR. POWELL: Signing the union card that she testified to.

16       JUDGE ROSAS: Overruled.  You can answer.

17       THE WITNESS: Did I ever have a conversation with Everett

18   Abare before signing the card?
19       BY MR. POWELL: 
20  Q   Expressing an interest in union representation.
21  A   Yes.
22  Q   You testified that you are aware that Mr. Abare was

23   demoted from a lead position, is that correct?
24  A   Yes.
25  Q   After he was demoted, Michelle Johnson was promoted into
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 1   the crew leader position that had previously been held by Mr.

 2   Abare, correct?
 3       MR. MANZOLILLO: Objection to relevance.

 4       MS. LESLIE: Objection, yeah, relevance.
 5       JUDGE ROSAS: I don't know yet, let's see where it goes.

 6       MS. LESLIE: Well, it definitely goes beyond the scope,

 7   Your Honor.
 8       JUDGE ROSAS: Let's just take that --
 9       BY MR. POWELL: 
10  Q   Was promoted into the position that had been vacated by

11   Mr. Abare, correct?
12  A   Correct.
13  Q   And Mr. Abare has now been restored to his crew leader

14   position, correct?
15       MS. ROBERTS: Objection, beyond the scope.

16       JUDGE ROSAS: Sustained.
17       MR. POWELL: No further questions.
18       MS. LANGAN: No questions, Your Honor.
19       JUDGE ROSAS: Redirect?
20       MS. LESLIE: I don't have any other questions, Your Honor.

21       MR. MANZOLILLO: Nothing, Your Honor.

22       JUDGE ROSAS: Okay.  Thank you, ma'am, you're excused.

23   Please do not discuss your testimony with anyone until you are

24   advised by counsel that the record in the case is closed.

25   Thank you very much.
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